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Tue most impressive and instructive spectacles of London are 
by no means the palaces, or parks, or public buildings — the 
Monument, the Abbey, the Exchange, or the ‘Tunnel —the race- 
courses, the gardens, or the theatres. All these conspire to illus- 
trate the wealth, the civility, the power, and the glory of England 
—the wealth of the present hour, the civility which her past 
experience has bred, the power with which she pushes her ends to 
accomplishment, the glory which the genius and the achievements 
of her sons have shed upon her name. It is no slight privilege to 
stand among the monuments which a grateful country has reared 
to the memory of those who have, from generation to generation, 
deserved well of the republic —who have created her wonderful 
literature, who have served her in the high places of counsel, or 
shed their blood for her in every land and on every sea, Those 
are the men who made the England of the past. Veneration, 
hatred, astonishment, or applause, attend their names through all 
nations, and from age to age. And if such interest attaches to 
the mere relics of past greatness, how much deeper interest is felt 
in the living men who constitute the England of to-day — an 
England of unimpaired vigor and unquenched ambition. 

It is a common remark, that when England has work to be 
done she knows where to find the very man to do it. Every page 
of her history will furnish a verification of this remark. Nothing 
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can exceed the energy with which she will concentrate her forces 
upon a given point, or the public ability she can and does com- 
mand in every department of service. And no nation ever had 
such need of consummate public ability since the world began. 
With territorial possessions upon which the sun never sets, em- 
bracing men of all kindreds and tongues, all colors and religions, 
in every state of human progress, from savage cannibalism to 
cultivated Kuropeanism, governed by viceroys of every grade of 
power, and sustaining various and monstrous relations to the 
home government ; with an immense naval and military establish- 
ment, a cumbrous and expensive church establishment, a pop- 
ulation of about twenty millions in the island of Great Brit- 
ain alone, to be restrained, regulated, taxed and provided for ; 
with seven millions in Ireland, recalcitrating with vigor at they 
know not what ; with unreasonable American provinces, corrupted 
by the example of the United States until nothing can satisfy 
them ; withall these multiform and incongruous matters and things 
to manage and keep in order, and not theoretically merely, but in 
good faith to govern, what a prodigious agency is the imperial 
parliament, through which all this, and much more, is steadily 
accomplished ! 

No one, therefore, whose occasions carry him to London, will 
omit to visit the houses of parliament. ‘They are situated in 
Westminster, and nearly adjoining Westminster Hall. ‘The room 
which has been occupied as the House of Lords ever since the 
burning of the old house, in 1834, is the identical one which Guy 
Fawkes undertook to blow up, and stands directly over the cellar 
in which he had stored his combustibles for that grand occasion. 
On entering the hall, which is about fifty feet long by twenty 
wide, the throne appears between two windows at the extreme 
end, and immediately in front of it is the woolsack, upon which 
sits the Lord Chancellor, in his gown and wig. Before him is a 
long table, standing crosswise of the room, and in front of that 
another standing lengthwise, which, together, nearly ull up the 
area. On either hand of the chancellor are three rows of cush- 
ioned benches, slightly raised one above the other, from the centre 
towards the wall, and extending about two-thirds the length of 
the hall. Here sit their high mightinesses, the peers of the realm 
of Great Britain. Their total number, including the Lords Spir- 
itual, is about four hundred and forty — but seldom more than a 
hundred are in attendance. With the exception of the bishops, 
who always wear their robes of office, the lords are undistin- 
guished by any peculiar costume, unless they may be said to be 
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distinguished for uncommon simplicity and plainness of attire. 
The same remark applies to the members of the House of Com- 
mons, whose sessions are held in what was the House of «Lords 
previous to the fire of 1834. 

It is worthy of notice, that the English government has not seen 
fit to provide its legislators with desks, stationery, blanks and 
twine, paper folders, penknives, or other apparatus for scribbling, 
whether with a view to keep them mindful that they came there to 
talk and to hear, and not to correspond with their constituents, or 
write for the newspapers, or with what other view, must be a 
mere matter of supposition, upon which we offer no suggestion, 
Not a single spittoon, we venture to say, can be found in either 
house of parliament. How far this may be taken as an evidence 
of barbarism, is a matter of question. Both Lords and Commons 
usually sit with their hats on their heads and their feet on the floor. 
In the summer season, the session of the House of Commons 
commences at four or five o’clock in the afternoon, and that of the 
Lords about an hour later — and eleven is an early hour for ad- 
journment. If important matters are under debate, it is not un- 
usual for the sessions to be prolonged until two o’clock in the 
morning. It is seldom, however, that debates arise before dark, 
the first hour or two of the session being occupied with matters of 
course, and the attendance being usually thin. As the evening 
wears on, the members come dropping in, one after another, and 
the debates, if there are to be any, may be expected from nine to 
twelve. The greatest efforts in the British senate have thus been 
generally ‘“ deeds of darkness.” 

On entering the House of Lords, after a general giance at the 
members and the arrangements of the hall, the eye involuntarily 
fastens upon the figure of an old man, slightly bent, occupying a 
seat upon the front bench, at the right of the chancellor. He 
wears a dark frock coat and yellow nankeen trousers, and sits as 
motionless as a statue, with his hat (and rather a fashionable and 
young-looking hat, too,) shut quite down over his forehead, be- 
neath which projects into space a somewhat prominent and decid- 
edly aquiline nose. His lips are close set, his features rigid and 
determined, and he looks as if he were thinking to himself ‘ 1] 
have a right to sit here, and I will sit here, and nobody on earth 
shall hinder me.” ‘There is an emphasis in his very silence which 
is decidedly impressive. This man is the Duke of Wellington — 
not inappropriately called the “Iron Duke.” He is, however, 
popularly known and spoken of as ¢he Duke, as if there were but 
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least consequence is by no means impossible. There he sits, 
stern and stationary, from the opening of the session to its close, 
nodding now and then to some nobleman whom he deems worthy 
of so much notice, but rarely speaking or spoken to. He looks 
as if he did not care a fillip for the praise or blame of mankind, 
and did not know that England is full of statues and monuments 
to his honor, that a whole continent has not ceased to echo his 
fame, and that he is at the present hour the most popular and hon- 
ored subject in the realm. 

Occasionally he rises to address the house, as if to illustrate to 
all the world that he owes his position to “ deeds —not words.” 
His voice is cracked and hoarse, his articulation thick, mumbling, 
indistinct, and almost unintelligible. His words come slowly, 
and altogether behind the time, and he has a trick of pausing in 
the middle of a semtence, and folding his arms as if he had given 
up trying to get on any further. His gestures are inelegant and 
sprawling, and his sentences are strung together in the most bung- 
ling manner. As to matter, his speeches may be said to be 
the merest, driest, common-place — dry as dust. In fact, a duller 
or more faulty speaker than the Duke of Wellington would be 
hard to find in any public body, or among men at all liable to be 
called on to speak ; and he is not more truly the greatest of gen- 
erals, than he is the worst of public speakers. Were anybody but 
himself to speak half as badly, he would be coughed down with- 
out hesitation or compunction. Nor would the duke be listened 
to for a moment, but for his eminent position and services ; nor 
would even these procure him a patient hearing, but for the very 
general reputation which he has for sincerity, fairness, and a sin- 
gle eye to the good of the country. It comes to pass, therefore, 
that from these causes, the duke never fails to “ draw audience 
and attention still as night.” At his rising, clamor is hushed, 
the buzz of conversation ceases, hats are off, hands raised to ears, 
eyes stretched open, in the painful effort of trying to hear with 
them, and other indications given, that the duke is a very immense 
lion. Cries of “ hear him, hear him,” rise from right and left ; 
but it is an extremely hard thing to do, notwithstanding; and 
when you do hear him, it is with amazement that a mai who has 
lived such a life, and done such deeds —a man of such ¢ ‘perience 
and energy — can talk so feebly. | Nevertheless, he is well worth 
the hearing; for he is a living proof how little mere eloquence 
has to do with producing an effect on public bodies. | Demos- 
thenes, or Webster, might “speak with the tongues of men and 
of angels,” and not influence the British senate half as much 
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as a few broken and stammering sentences from the Duke of 
Wellington. 

The visiter of the House of Lords will not fail to notice next, 
another individual, of a very different, but perhaps not less remark- 
able exterior. He is rather above the middle height, thin and 
spare, clad in a black frock and pepper-and-salt pantaloons, and 
is flying about the hall in every direction ; now perching for a few 
moments on the wool-sack, chatting earnestly with the chancellor, 
then at the opposite end of the room talking as vehemently to 
somebody else. He is a diflicult person to observe, for if your eye 
wanders for a moment, presto! he is gone. Now on this side, 
now on that, now sitting, now standing, but talking for ever and 
ever. He is never in a state of repose, but when most so, is con- 
tinually crossing and uncrossing his legs, twisting his fingers, and 
twitching and contorting his features in the most ludicrous manner. 
He is restless asa man ina nervous fever, or with St. Vitus’s 
dance. His features are the most pliant you can conceive of, and 
are in such a state of incessant fluctuation, that it is ditlicult to 
determine his real physiognomy. It is clear he is not handsome, 
but not so clear that he is the monster of ugliness which the carica- 
tures present. He looks lean and hungry as Cassius, and were 
his muscles of india rubber, and his veins full of qulchiibven, he 
could not be more active or impetuous in his movements. ‘This is 
Lord Brougham. 

What he has been it is unnecessary to detail. At present, de- 
servedly or undeservedly, he is the most abused man in England. 
Every newspaper, from the ‘Times to Punch, seems to consider 
Brougham as fair game, and they hunt him without stint or stay. 
He is neither a high tory nora radical, has no party in the Lords, 
and less than none in the country, and if the papers are to be 
believed, has the confidence of nobody. Nevertheless, though the 
most frequent speaker, he is heard with as much attention as any 
member of the House of Lords; and upon the conclusion of the 
late session of parliament, the ‘Times, in a very grave and very bit- 
ter article, reviewing the events of the session, attributed to him 
an influence and control over the recent legislation of the country, 
either as originator or mar-plot, second to that of no man in either 
house of parliament. If the strength of the recoil be any just test of 
the force of the blow, then no man ever had more satisfactory assur- 
ance of his own power and importance than Lord Brougham. Be 
this as it may, power or no power, importance or no importance, 
he does not cease to deal his blows, right and left, hit where or 
whom they may. 
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The secret of Brougham’s power asa public speaker, is without 
doubt his intrinsic ability. He is probably, on the whole, the most 
effective, as he is by far the most versatile and various of English 
parliamentary orators. Inevery style of speaking, from the grave 
and dispassionate tone of judicial summing up, to the most gro- 
tesque and frolicksome drolleries of the jester in a club of odd-fel- 
lows, in logic, narrative, sarcasm and invective, he is equally at home. 
When he takes the floor, no one knows were he will begin, or 
whom or what he will attack, or what vein he will chance to strike 
into. And so “all are attentive to the wondrous man.” Ready 
and choice in his phraseology, rapid and vehement in his utterance, 
and very vigorous in his gesticulations, he has always the air of a 
man in deep earnest, and is therefore always listened to and always 
entertaining. Unsound he may be in doctrine, incorrect in his 
facts, absurd in his deductions, and ridiculous in his passion, but 
dull he never can be. Contention is his element; the hot conflict 
of debate is his meat and drink. No matter what the subject under 
discussion may chance to be, he seems itching to be in the skir- 
mish, and at the first opportunity he is on his legs, and speaking 
with the fluency and fervor of long suppressed feeling. His great 
force is in attack, and for this reason he shows better in the oppo- 
sition. Such an in-grain [shmaelite, whose “ hand is against every 
man, and every man’s hand against him,” is not to be found on 
either side of the Atlantic, and whoever would witness a perfect 
embodiment of Philistinism, should see and hear Lord Brougham. 

The following specimen may serve as an illustration of Lord 
Brougham’s manner in his lighter efforts. ‘The Factories Bill, 
limiting the hours of labor of women and children in factories, and 
containing various provisions for their health and comfort, having 
been fully and solemnly debated and matured in the House of 
Commons, had come up to the Lords, who had resolved them- 
selves into a committee of the whole upon the bill, and were passing 
upon it section by section. On coming to the ninth section, which 
provided for the washing and whitewashing of factories at stated 
intervals, Lord Brougham rose to object, and spoke as follows : 

“ T have seen a great deal of this bill, and the more I have seen 
the less I have felt inclined to entertain any respect for it. It is a 
bill to protect people from the consequences of their own improvi- 
dence —to give increased wages for lessened work — to interfere in 
the market of labor. ‘The present clause relates to the cleansing of 
factories, Distinguished foreigners visiting this country, might be 
induced te ask, when they saw our factories — huge, unsightly build- 
ings — if they were remnants of the feudal ages, specimens of the 
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architecture of the eighth or ninth century? The answer would 
be, ‘Oh, no; of the nineteenth century, and towards the mid- 
dle thereof.’ In their interference with these matters, their med- 
dling and dabbling, legislators have exceeded themselves; for 
about the middle of the 18th clause I find it provided, ‘ that all the 
inside walls, ceilings or tops of rooms, whether plastered or not, 
and all the passages and staircases of every factory, which shall 
not have been painted with oil, once at least in seven years, shall 
be lime-washed once at least within every successive period of 
fourteen months, to date from the period when last white-washed ; 
and all the inside walls and ceilings or tops of rooms,’ (giving to 
these words a sarcastic emphasis, whenever they recurred,) ‘in 
which children or young persons are employed,’ meaning thereby 
old women of sixty or seventy years of age,—— very interesting 
young persons truly — (a laugh) — ‘and which are painted with 
oil, shall be washed with hot water and soap.’ (laughter.) It does 
not say, and [ marvel at it, of what temperature ; (a laugh.) The 
bill should go on and provide, ‘that the said water shall be heated 
to not less than 212 degrees of Fahrenheit, or 100 of Raumer,’ 
(loud laughter) ; and this hot water and soap is to be applied ‘ once 
at least within every successive period of fourteen months as afore- 
said.’ Nor is the bill specific as to the kind or quantity of soap 
to be employed in these periodical washings. Really, my Lords, 
I hardly know what age of the world I am living in. I ardently 
hope, however, that, in its affectionate solicitude for the manufactur- 
ing population, the house will not overlook altogether the comfort 
ofthe peasantry, but that a bill will shortly be brought in, enacting 
that all the inside walls or tops of cottages, whether plastered or 
not, and all the passages and staircases of cottages which have a 
staircase, (a laugh) shall be lime-washed once in fourteen months ; 
and that all the chinks, crannies, holes, avenues and apertures 
whatsoever, through which any wind, hail, snow or sleet can pass, 
shall be barred up with straw or clay or otherwise, and that this 
shall be covered with a little plaster, not exceeding so much, to 
keep out the weather ; and with a preamble stating that ‘ whereas, 
it is unwholesome for young persons to be exposed to night air,’ 
(not merely young persons of seventy) ‘and whereas it is desira- 
ble that there should be a special provision against damp beds and 
damp clothes, to be made dry and comfortable at the expense of 
their employers, (laughter) ; and above all, that no pigstyes should 
be aliowed near their dwellings, nor any dunghills near where they 
sleep’ — cowhouses might be permitted where pulmonary com- 
plaints exist, for they are deemed wholesome in some cases — 
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‘be it enacted, as follows,’ &c. &c.; and for greater accuracy, I 
would state in what cases cowhouses might be allowed, and where 
not — these all being important matters of detail ; — and if you are 
going into detailed provisions for the preservation of the health 
of great classes in the community, you cannot be too exact in these 
details. My object is to show how absurd is this kind of legisla- 
tion. Itis impossible for you to enter into all these details. Then 
here is aprovision for preventing the escape of steam into any room 
occupied by workmen. Really, really, my Lords, I feel that this 
is great nonsense.’ (Here he threw the bill with an air of the 
greatest contempt upon the table of the house, and sat down 
amidst peals of laughter.) 

After a few words from the Marquis of Normanby, who had the 
principal oversight of the bill, and whose argument was, in brief, 
that because the legislature could not take care of everybody, it 
was no reason why they should take care of nobody, Lord 
Brougham took the floor and attacked the section limiting the 
period of daily labor to twelve hours. He said, “The support 
which this bill has received from some of the laboring classes, is 
owing to their ignorance of its eflects, many believing that it will 
secure to them sixteen hours wages for twelve hours work. This 
misunderstanding, however, is disappearing in the manufacturing 
districts, and the change of sentiment is travelling southward, and 
in course of time will make itself felt here. I do not see why, if 
the legislature limits the labor of women in factories, they should 
not interfere in behalf of washerwomen, who begin at five o’clock 
in the morning and leave off at eleven o’clock at night; and also, 
with wet nurses ——a very meritorious class. And the health of 
this last class is of much importance, as they suckle the children of 
both houses of parliament, (laughter) with the exception of, per- 
haps, one per cent. When any complaint is made of the over- 
working of these and other classes, it is said, ‘oh, let them take 
care of themselves;’ and why should not women in factories be 
allowed to take care of themselves? I repeat, my Lords, that the 
laborers themselves will be the first to feel and complain of the 
evil effects of this bill.” 

The general air of the House of Lords is quiet and tranquil, 
and were it not for Lord Brougham, it would be much more so. 
As there is little occasion for great efforts and high flights of elo- 
quence, that art is little cultivated, and less practised. What we 
call “spouting”? is never heard there. Members speak more in 
the style and tone of ordinary conversation between well-bred 
gentlemen, calmly, respectfully, sensibly, and without show or 














THE BRITISH PARLIAMENT. 409 


apparent effort. Still, with the exception of the Marquis of Nor- 
manby, who is a very easy, and eloquent, and prepossessing 
speaker, Lord Brougham, Lord Campbell, and perhaps one or 
two others, there is hardly a single member whose manner is not 
decidedly bad. Want of facility, a halting, hesitating, embar- 
rassed utterance, a clumsy and intricate construction and inter- 
twisting of sentences, and an entire absence of all grace and taste 
in the use of the voice and gestures, are the most prominent faults. 
Add to this, the absence of all appearance of interest on the part 
of the speaker, in what he is saying, and it will appear natural that 
the House of Lords, though the most dignified, should be, as in fact 
it is, one of the very dullest of deliberative bodies. 

The House of Commons, differing as it does from the House of 
Lords in its constitution and functions, in the tenure by which a 
seat in it is holden, in the classes of society from which its mem- 
bers are drawn, in the number of those members, and the greater 
variety of interests which they represent, might well be expected 
to present corresponding diflerences in its character, as a deliber- 
ative body. And it is, in fact, a far more vivacious and interesting 
assembly. ‘The great battles between the administration and the 
opposition are waged here. These two forces stand always in 
hostile array, and keep up an incessant skirmish in the quietest 
times. But there are here many subdivisions, irrespective of the 
ascendency of any particular administration, each representing 
distinct, and as they deem important, varieties of interests and 
doctrines, which, struggling for ascendency, unite all other inte- 
rests against them, and give spirit and vigor to the proceedings of 
the assembly. ‘The House of Commons is, in these days, emi- 
nently a popular body. In all times it has been dear to the Eng- 
lish people, as the protector of their rights, against the encroach- 
ments of the crown and the aristocracy ; but in these days, 
whatever popular movement would make head in England, must 
have its representative in the House of Commons, and fight its 
battles here, and through the action of this branch of the legisla- 
ture acquire successively audience, toleration, respect, popularity, 
ascendency. And here, accordingly, stands O’Connell, to thunder 
repeal, and Joseph Hume, to preach democracy, and Cobden, to 
put down the corn laws, and Lord John Russell, to personate the 
ghost of deceased whig principles, each of them the prime minis- 
ter of an important subdivision of the English people, not less truly 
and admittedly than Peel is prime minister of the kingdom. 

The constitution, too, of the House of Commons is eminently 
favorable to variety and independence of discussion. The mili- 
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tary, naval, and legal professions, furnish many of its members ; 
the mercantile and manufacturing interests are fully represented 
by selections from their own ranks ; the literary class is most 
respectably and sufficiently represented ; while a strong body of 
country gentlemen, independent in point of property, and always 
open to conviction, constitute the great mass. From them little 
discussion is expected ; but they are liable to fluctuate, and it is to 
influence them that arguments are arrayed and eloquence poured 
out. ‘They sit very quietly, conscious of their strength; for they 
know that every administration is at their merey. 

It tends greatly to the independence and dignity of the Com- 
mons, that they are not necessarily nor generally residents of the 
places for which they sit, and if their course prejudices their pros- 
pects in one part of the kingdom, it is likely to advance them in 
another. If they are rejected by the borough of old Sarum, they 
may be returned for Liverpool or Manchester. ‘They have not, 
therefore, that paralyzing terror of their constituents before their 
eyes, which tends to reduce an American legislator to a mere 
puppet. Naturally, therefore, they take a broader view and 
pursue a bolder career. Nor is it necessary that they should con- 
sume the time of the house in long speeches, which have no other 
eflect, as speeches, than to clear the benches, but which, as political 
pamphlets, are intended to influence the speaker’s constituency at 
home, and secure his re-election. 

It grows out of all these facts and causes, that the House of 
Commons is perhaps the most able, spirited, and truly dignified 
deliberative body in the world. ‘There is a character and man- 
hood about it, a boldness in the avowal, and a freedom in the dis- 
cussion of all sorts of opinions, which are worthy of all commen- 
dation and respect. Without being as staid and decorous as the 
House of Lords, the bearing of the members towards each other 
is uniformly courteous. But the debating is altogether more spir- 
ited. It requires more talent to gain the attention of the house, 
the attack is bolder and the reply sharper, and the applause or dis- 
approval more instantaneous and impulsive. 

Among the prominent speakers in the House of Commons, per- 
haps the person in whom a stranger would feel the deepest in- 
terest, an interest greatly heightened by his official position, is Sir 
Robert Peel. He is, from the necessity of the case, a very 
frequent speaker, and much which he has to say is unavoidably 
evasive, procrastinating, and unsatisfactory. Interrogatories are fre- 
quently put by members, for the very purpose of embarrassing 
him, and even when there exists no such design, the information 
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for which they call is not proper to be communicated, or not 
timely. ‘The head of the admiaistration in the Commons requires 
great presence of mind, great adroitness, and great insight, to save 
himself from most awkward dilemmas and humiliating discomfi- 
tures. Good temper, and a strict command of it, are also well- 
nigh indispensable. In all these qualifications Sir Robert Peel is 
preeminent. Whatever his merits as a statesman may be, they 
are great as a tactician. He seems always perfectly cool and 
entirely satisfied with himself, speaks in smooth and insinuating 
tones, seldom elevating his voice, answers the most unpleasant 
questions as if he suspected no sinister design, and was anxious 
to give all the information he possibly could, replies to the argu- 
ment of an opponent as if he pitied rather than blamed him, and 
wished only to “ overcome evil with good,” and in short is so 
plausible and so self-collected, and “ bears himself so meekly in 
his great oflice,” that you cannot doubt he was born expressly 
for it. 

The great leader of the opposition, Lord John Russell, though 
reputed te be a man of considerable talent and great private 
worth, is no match for Peel. He is a dull, hammering, unhand- 
some speaker, often flighty, often extravagant, and almost always 
unhappy. He has not the easy fluency of Sir Robert, but hesitates 
and bungles, and seems embarrassed. Add to this, that he is very 
generally making a disproportionate “ ado about nothing,” and 
laying himself open to his adroit antagonist, and you will readily 
conceive that he must needs usually come off se ‘cond best. 

Mr. Macaulay (whom we sc arcely heard) has the reputation of 
being one of the ablest and best speakers in either house of par- 
liament. Independent in character and circumstances, capable of 
bringing the rich spoils of various literatures to illustrate and em- 
bellish his theme, an acute reasoner, endowed with an aflluent but 
chastened imagination, choice in his language, and dignified 
and manly in his bearing; he speaks seldom, indeed, but always 
with a power which commands attention and enforces respect. 

But there are few, if any, among the English parliamentary 
orators who are superior in oratorical merits to that great apostle 
and prophet of corn law repeal, Richard Cobden. He has had 
extensive practice and experience in public speaking, and these 
have taught him a remarkable command of all his resources. 
His voice is clear and strong, his enunciation distinct, his language 
fluent, but not too rapid, aud he has an air of fair dealing which 
is very prepossessing. In statement he is lucid and concise, in 
argument carefully logical, in illustration apt. Wary in the choice 
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of his position, he defends it valiantly, and it is a much easier task 
to vilify than to answer him. 

It remains to be said, that the general tone of the discussions in 
parliament is eminently practical and business-like. Nothing is 
seen of that absurd deference to temporary popular caprice and 
unenlightened popular opinion, which is the erying sin of all our 
legislative assemblies. ‘The basis of legislation in England is for the 
most part accurate and certain knowledge, obtained from all possi- 
ble sources, and at whatever cost. Every considerable change of 
the law is preceded by the most patient and elaborate investiga- 
tions, carried en, if need be, from session to session and parliament 
to parliament, the results of which, when embodied in a report, 
seem to exhaust the subject. Of course there is much less scope 
for vague statements, contradictory rumors, and guesses, and sur- 
mises, as to matters of fact. 

Owing, in part, to the greater remoteness of the legislators from 
dependence upon the people, and, in part, to a life-long training 
for their duties, every discussion will be found to proceed with 
more reference to admitted and settled principles of law, political 
economy, and publie policy, than to the chances of the coming 
election. Whatever superiority we may ascribe to our own institu- 
tions, as compared with those of England, we have not yet, by any 
means, exhausted the lessons which that country can teach us. 
To her parliament we may advantageously go for instruction in 
legislative decorum, freedom of discussion, and a fearless utter- 
ance of opinion upon all public questions ; and while we can teach 
her legislators eloquence, it might not be amiss to learn of them 
statesmanship and public spirit, 
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An officer and his posse, under a search-warrant, issued under the Revised 
Statutes of Massachusetts, c. 50, s. 19, seized a number of game cocks, and 
afterwards, by command of the justice before whom they were brought, de- 
stroyed the same. Held:—(1) That the game cocks were not implements of 
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gaming, within the meaning of the statute; consequently the search-warrant 
did not justify their seizure. (2) Nor were they apparatus or implements used 
orto be usedin gaming, under the Revised Statutes, c. 112, s. 5, and the order 
of the magistrate did not justify their destruction ; (3) The search-warrant was 
evidence that the officer and his posse were lawfully present at the time of the 
seizure, and only those of the party were liable for the seizure, who were 
proved to have been actually engaged. (4) The criterion of the value of the 
fowls, was not what they would bring as poultry in a provision market, but 
what they were actually worth to the plaintiff’ (5) Where the motives of 
the defendants were commendable, only the actual damages were to be 
given. . 
Trespass to recover the value of a number of game cocks, taken 
in February, L844, at the Horn Pond House, kept by one ‘Tilton, in 
Woburn, on a search-warrant, issued under the Revised Statutes 
of Massachusetts, c. 50,s. 16, authorizing the search for and seizure 
of implements of gaming, and subsequently destroyed by order of 
the magistrate who issued the warrant. 
Edward D. Sohier and Tolman Willey appeared for the plaintiff. 
Jonathan P. Rogers and Albert IT, Nelson for the defendants. 
Willey opened the case by reading the writ, which was brought 
by the plaintiff against William P. Choate, Benjamin Bosworth, 
Benjamin Coolidge, Dwight I’. Eager, John Carroll, Sylvanus 
Wood, Jason Richardson, Benjamin Millett, Luke Fowle, Oliver 
Bacon, and Thomas Richardson, Jr., all of Woburn, gentlemen. 
Rogers. Quite a population. 
Willey. This is a plea of trespass, for that the defendants, on the 
sixth of February last, and on divers other days and times, with 
force and arms, seized and took away from the plaintiff eight cer- 
tain game cocks, of the value of S400, and killed, burnt and de- 
stroyed the same, whereby they became lost to the plaintiff. (‘The 
second count charged the seizing and taking away eight other game 
cocks, and killing and destroying the same. The third count 
charged the seizing, taking and carrying away eight other game 
cocks, on said day, and at divers other days and times, and dis- 
posing of the same, and converting them to the use of the de- 
fendants.) ‘The general issue is pleaded with a specification of 
defence. 
Wes C. J. Mr. Willey, don’t you want to amend your last 
count, which charges a taking and conversion on divers days and 
times ? It sounds rather harshly to me, as a lawyer. ; 
Sohier. Ihave not read the declaration before. I think those 
words had better be omitted. 
Weuts C. J. We wish to have our records right, and not have 
them encumbered with surplusage. 
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Willey. I suppose it will be suflicient to move to amend, with- 
out terms. 

The specification of defence alleged, (1.) that the acts com- 
plained of as done by Choate, if done, were done by him as a deputy 
of the sheriff of the county of Middlesex, under the direction and 
order of a justice of the peace, of the county of Middlesex ; (2.) 
that the acts charged against the other defendants, if done, were 
done by them under the order and direction of Choate as such 
oflicer and acting under a legal warrant; (3.) that the defendants 
were only liable to an action in the county of Middlesex, and 
moved to dismiss the action ; (4.) that the property alleged to have 
been taken, converted and destroyed, was used in gambling and 
for the purposes of gaming, and that the plaintiff was the owner 
and keeper of the same. 

Willey proceeded to state, that it was sufficient for the plaintiff 
to make out that he owned the property, and that the defendants 
took it from him. ‘Those facts being established, the question 
would arise as to the value of the property. Game cocks area 
rare article in this country, and considerable expense is required to 
import them, and to keep them in order. ‘They are valuable as 
articles of exportation. 

Weuis C. J. Mr. Nelson, I must ask you if there is anything 
to connect these parties with the justification. There is no justifi- 
cation for cutting off the heads of these cocks, after bringing 
them before the magistrate. 

Nelson. Is your honor prepared to rule the point against us ? 
If so, it will save any argument from me. 

We ts C. J. Lam not. 

Nelson then read from the Revised Statutes: —“ When any 
ollicer, in the execution of a search-warrant, shall find any stolen 
or embezzled property, or shall seize any of the other things, for 
which a search is allowed by the provisions of this chapter,” (among 
which are “any gaming apparatus or implements used, or kept 
and provided to be used, in unlawful gaming, in any gaming house, 
or in any building, apartment, or place resorted to for the purpose 
of unlawful gaming ;’’) “all the property and things so seized, shall 
be safely kept by the direction of the court or magistrate, so long as 
shall be necessary, for the purpose of being produced or used as 
evidence on any trial ; and as soon as may be afterwards, all such 
stolen and embezzled property shall be restored to the owner 
thereof, and all the other things, seized by virtue of such warrants, 
shall be burnt or otherwise destroyed, under the direction of the 
court or magistrate.” Ch. 142, s. 5, 
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Rogers. There is a preliminary question, which may embar- 
rass the plaintiti, The plaintiff must prove possession, or a legal 
right of possession. ‘The plaintiff’s possession was divested by 
virtue of the warrant. The game cocks were in the custody of 
the law. 

Weuts C. J. I shall rule, for the purposes of this trial, that 
the magistrate was not warranted in ordering the cocks’ heads to 
be cut off; and also, that the property was not legally in the cus- 
tody of the law. 

Nelson. 1 do not understand how your honor rules upon the 
question raised by the last clause of the specification of defence. 

We is C. J. On that point I shall rule against the defend- 
ants. Iam not clear as to the law upon the subject, but I shall 
rule, for the purposes of this trial, that these game cocks were not 
among the apparatus to be seized and brought before the :nagis- 
trate. I shall also rule, that the plaintiff must connect the defend- 
ants with the taking away and destruction of the property, in 
order to render them liable. ‘They were rightfully there present, 
for the purposes of the arrest to be made under the warrant. ‘The 
question will then arise, how many were engaged in capturing and 
destroying these cocks, 

Willey called over the names of seven witnesses, and requested 
the clerk to swear them, observing, in reply to a question from Mr. 
Nelson, that this was the first division. 

Joseph Muncreef was the first witness called. Tle had the 
sunken eye, and piping tremulous voice of old age. His testimony 
was as follows : — Mr. Coolidge was at 'Tilton’s hotel, at Woburn, 
on February 5th, 1844. He went there to see some fowls spar, 
and to buy a few to send off to New Orleans. He had four, 
which he brought with him, and he bought four there. He gave 
five dollars a piece for those which he purchased. As to the other 
four, I let him have the fowls from which he bred them. They 
cost five dollars in India. He had two remarkable fowls. They 
were worth twenty dollars a piece, for anybody who wanted them 
for any good use. ‘The others were worth from ten to eight, or 
five dollars. ‘The better one of the two was worth five dollars. 
The two were worth ten dollars. I was in the vestry as a pris- 
oner, when they brought them in, in bags, and put them in the 
pulpit. ‘They wrung the necks of one or two, before they put 
thern into the pulpit. ‘hey put the living ones in the pulpit, and 
laid the dead ones before the pulpit. I do not know who they were 
who brought them in. I didn’t know one on ’em. 

Willey. Did you know of Coolidge’s cocks fighting that 
night ? 
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Rogers. What relevancy has that question to the present 
case ? 

We nts C. J. I suppose the counsel wish to show that these 
cocks were not used in gaming. 

Rogers. ‘That becomes immaterial, after the ruling of the 
court. 

Sohier. We ask the question, for the purpose of excluding a 
conclusion. It may be argued by the other side, that if the cocks 
had been fighting, and any of them were killed in the course of 
the game, we could not recover their value of the defendants. 
Wetis C. J. You may ask the question, 

Witness. 1 did’nt know of Coolidge’s cocks fighting that 
night. I don’t believe they did fight that night at all. 

Rogers. We don’t want your belief; tell what you know. 
Cross-examined. ‘They don’t sell then kind of fowl in mar- 
ket. If they were sent off to New Orleans, or the Spanish 
main, or Santa Cruz, they would bring forty dollars a piece as 
quick as they would bring a cent. Their market value in Mas- 
sachusetts would depend on who wants ’em, and what they 
want ’em for. I can’t say what they would fetch in market. 
They never were raised to sell in a market for dunghill fowls. It 
is a great deal of trouble to raise ’em. You have to keep *em 
from rats and cats, when they are chickens, and when they are 
grown up they must be kept from other fowls. ‘They are put on 
the walk, which costs a dollar a piece for the walk. That is a 
place fixed to keep them separate. 

Rogers. I suppose he is then “ cock of the walk.” 

Witness. The ditheulty in raising them, more than in raising 
dunghill fowls, consists in keeping them separate from other fowls, 
so as not to spoil the breed, and in keeping them apart. One 
difficulty is enough. I have told you of two. 

Rogers. Which species is the most prolific? Which breeds 
the most ? 

Witness. They both fetch as much as they can fetch. That is 
a queer question; a very queer question. ‘The game hen lays as 
many eggs as the dunghill fowl. ‘They pick up their wittles the 
same as dunghill fowls, with their bill. They eat the same, if 
they can get it. We make their flesh hard, before we send them 
off, by feeding them with hard corn. [ knew my own bags, and 
four of Mr. Coolidge’s, when they were carried into the pulpit. 
The other four were old dirty looking ones, I should not know 
them. You must have a separate bag for every cock, or they 
would fight and kill each other. Game cocks are raised to send 
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off. I don’t know what they do with them there. I don’t know 
whether they were ever raised for eating. Farmers in the country 
round likes to have ’em, ‘cause they keep other roosters off. 

Nehemiah Littlefield was called. 

Rogers. Stop a moment. Have you any interest in the event 
of this suit ? 

Witness. Ihave. Iam to pay any expenses which may arise 
on the part of Mr. Choate’s posse. 

We tts C. J. The witness is competent for the plaintiff. 

Sohier. Tis interest is against us. Iam obliged to you for 
drawing out that fact. 

Rogers. We will see how that is, presently. Did you kill any 
of these fowls ? 

Witness. 1 did. 

Rogers. Isubmit that the witness is incompetent, since a reco- 
very against the defendants in this suit, and satisfaction, would be 
a bar to any suit against the witness. 

Wents C. J. ‘The witness is incompetent. A recovery and 
satisfaction would be a bar. 

Sohier. ‘There is a balance of interest, which will render him 
indifferent. 

Weuts C. J. No, it is not a balance of interest. He would 
be protected by a recovery and satisfaction in this suit, and there 
ean be no contribution for costs in an action of trespass. He is 
directly interested in the event of this suit. 

Sohier. Our only object in calling him was to shorten the case, 
by proving a fact, which it will consume more time to prove by 
other witnesses. But as he is objected to, he may sit down. 

Rogers. If that is your object, we waive the objection. 

Nohier (to the witness). Step down. 

Rogers. The question respecting the admissibility of a witness, 
under circumstances like these, is one of the most doubtful points 
of the law. 

We ts C. J. It is so, and it is a very embarrassing point to 
decide. Mr. Sohier, the counsel on the other side waive the ob- 
jection, and you may use the witness. 

Sohier. We won't take this witness at present. We will call 
another. 

John Clough. I did not see any fowls carried away. I saw 
none at the vestry. I saw none destroyed. I saw Benjamin Cool- 
idge tearing the cockpit to pieces. 

Willey. Whether or not did you see Sylvanus Wood there ? 

Nelson. Ask him whom he saw. Don’t lead the witness. 

VOL. VII. —— NO. IX. 53 
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Willey. Ido not lead the witness. I ask him whether or not he 
saw Sylvanus Wood there. 

‘The witness said, as several of the defendants were named over, 
that he saw them there that night. He saw some bags carried 
away. 

William White was called. He came forward and spoke to the 
plaintifl’s counsel. 

Willey. ‘The witness suggests that he is partially deaf, and 
wishes to stand near us, 

Weutis C. J. Well, he had better take the stand. Your voice 
is pretty heavy, Mr. Willey. 

Witness. Iwas at the vestry on the evening of February 5. 
I saw some game cocks there. Ido not know how many. Iam 
superintendent of the town house. I was called up to open the 
town house, but was afterwards told that they were going to hold 
the Court in the Baptist vestry. Mr. Choate ordered me to keep 
the door. ‘The fowls had been brought in before, and were in the 
desk. ‘They were carried out on Woburn common, and destroyed. 
Their necks were wrung, and cut, &c. The persons there were 
all mixed up together. 1 could not particularize any one who 
was there. There might be forty persons there. 

Willey. Whether or not was William P. Choate there ? 

The same question was asked respecting six others of the de- 
fendants, and answered in the aflirmative. 

Nelson. Were these persons on the common or in the vestry ? 

Willey. He understood my question. They were on the 
common. 

Nelson. Well, ask him the question, and see. 

Witness (on being interrogated). I mean that these persons were 
at the vestry. 

Weuts C. J. You will have to go back again, and see who 
you can get on to the common. 

Willey. Wewill go on and see who were at the vestry ; we 
will connect them with the affair on the common by other wit- 
nesses. 

Witness. All the defendants were at the vestry, except Eager 
and Bacon. I cannot swear whether they were there or not. I 
could not swear to any of the defendants being on the common. 
I cannot swear whether Choate was. I suppose he was. I 
walked up with Mr. Drew. ‘They made a bonfire of the cockpit, 
and burnt the bags. The fowls were left where they were killed. 
Some of them were hung up on a tree the next day, as trophies of 
victory. I could only swear to seeing one killed. I think there 
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were teu there the next morning. Iam not positive as to the 
number. : 

Michael Whalem (a ‘tboy). I am a servant of Mr. ‘Tilton’s. 
There were from ten to twenty game fowls at Mr. Tilton’s hotel 
that night. They were hung up in bags in the cockpit room. 
After the posse had gone away, there were no bags there. 

Willey. What was done with the cockpit? 

Wents C. J. It is in evidence that it was carried on the com- 
mon and burnt. The sherifi’s return is evidence of that. 

Sohier. We have not yet put in the sheriff’s return, your 
honor. 

Weuis C. J. No, but [ wish to save the time of the court all 
Ican. I supposed you would put it in, to connect him with the 
transaction. 

Cross-eramined. Some of the fowls were gone when they 
were breaking up the cockpit. I cannot say whether there were 
more than two gone. 

Alpheus Merriam. Iwas at the Horn Pend House that night. 
I saw six fowls in the pit, and there were fifteen or twenty bags 
hanging around the room. There were cocks crowing in the 
bags. I saw the bags removed from the room, about eleven 
o'clock. Isaw J. Richardson engaged in removing them, but do 
not recollect seeing any other one of the defendants doing so. 
Mr. Choate directed the pit and the fowls to be removed. I do 
not know who carried the fowls from the vestry to the common. 
I heard no orders to that effect given. [saw Bacon wring one’s 
neck, on the common, and Wood holding a fowl, or a knife, or 
both. Choate and B. Coolidge were at the killing, but I do not 
recollect seeing either do any distinct act. Eager helped col- 
lect the dead fowls ina pile. ‘There were twenty-three counted. 

There were from twenty to thirty persons present. ‘There were 
a number of buildings around the common, and near by, and some 
churches, 

Rogers. What is the object of these inquiries ? 

Willey. We wish to identify the place, as being the common 
in the centre of Woburn village. We inquire in the manner we 
did, in order that the questions might not be objected to as leading. 

Wetts C. J. Is there any dispute about the place ? 

Nelson. None at all. We admit that the transaction, what- 
ever it was, took place on Woburn cormon, in the centre of the 
place. 

Weis C. J. That point, then, is conceded. I wish to save 
al] the time I can, and cut short all the corners. 
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Cross-ecamined. Some one gave directions to carry the fowls 
from the vestry to the common. I don’t know who. I took no 
part in the killing. I probably took as much part as many others 
present. I went from curiosity. A number who were at the 
Horn Pond House, before the posse came, went to the vestry, and 
on the common. 

Rogers. Had Muncreef and Coolidge, and those who were en- 
gaged in fighting the cocks, left the Horn Pond House before the 
pit and the fowls were removed ? 

Witness. 1 do not recollect distinctly. 

Willey. 'The question is, who remained at the Horn Pond House 
after the posse left ? 

Nelson. No, sir; that was not the question. 

Rogers. No such question has been asked. Will you please be 
content to hear, and not interrupt the witness. 

David Wait. I was at the cock room when the posse came in. 
There were from fifteen to twenty bags there. I moved one of 
the bags myself. It had my own cock in it. I put it away out of 
sight. It was not killed. In the vestry, I heard one cock crow 
from the desk. I did not go on the common till all the fowls 
were killed. I saw the bags carried out. I don’t know by whom. 
I saw from fifteen to twenty fowls dead on the common. I did not 
stop to see what was doing. My fowl might have brought from five 
to eight dollars. 

Rogers. What relevancy has the value of his fowl to the present 
action ? 

We ts C. J. The estimate of an individual, as to his own pro- 
perty, has no tendency to show the proper measure of damages, 
except so far forth as it goes to show the state of the market. A 
person’s particular fancy for an article affords no criterion of esti- 
mating its value. 

Willey. What were you offered for your fowl ? 

Witness. Mr. Coolidge offered me 
Rogers. Stop, stop, sir. Mr. Coolidge cannot manufacture 
evidence for himself in that way. 

Willey. It is a part of the res gesta. Well, what did Mr. 
Coolidge ofler you ? 

Witness. Mr. Coolidge said that if they were of the right kind 
he would give eight or ten dollars. 

Rogers. It would be well if you would wait, when a question 
is objected to, until it is decided whether it is a proper one, before 
pressing an auswer. 

We uts C. J. Well, the answer is in, now, and it is to be pre- 
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sumed that the jury will act upon correct principles, in regard to 
weighing the effect of it. 

Willey. What were you offered for your fowl that night ? 

Rogers. Iwish this questioning to stop where it is. 

Cross-examined. 1 don’t know what the market value is. Mr. 
Coolidge offered 

Rogers. No matter what Mr. Coolidge offered. One swallow 
does not make summer. Mr. Coolidge is not the market. 

Mr. Drew. Iwas at the pit room. I saw two fowls in the pit, 
and a dozen or more bags hanging around the room. I left before 
the rush was made. And after the rush was made, and all the peo- 
ple had gone, I went in again. ‘The fowls were all gone. I saw 
the fowls on the common. I saw Choate there, but saw him do no- 
thing. Bacon had one fowl. Fowle jumped up and down onone. 
I know Bosworth did not do anything. He stood by my side, and 
was disgusted with what was going on. I did not see the fowls 





counted. 
Weis C. J. Is there any controversy as to the number of fowls 


which were killed ? 

Nelson. he plaintiff sues for eight. There is no doubt that 
more than that number were there. 

Wexts C. J. But is there any dispute that twenty-three — (I 
think that number has been testified to) — that twenty-three were 
killed ? 

Rogers. I presume not, sir. 

Wexis C. J. Well, then, we will consider it as a settled point 
that twenty-three fowls were killed. We wish to save all the time 
we can in these matters. 

Daniel Wait. I saw two or three fowls at the pit room. Bos- 
worth and Simonds were engaged in removing the bags from 
the room. Ido not recollect any other person in particular. I 
do not recollect who carried any to the common. Bacon cut off 
the head of one. Wood wrung one’s neck. 1 saw a number killed, 
but do not recollect by whom. Fowle wrung one’s neck. 

Cross-examined. 1 do not recollect whether 1 drank any spirit 
that night. I felt bright as a dollar next morning. I am positive 
Isaw Luke Fowle kill one fowl. 

Barnard McLaughlin. I raise different kinds of birds. I raise 
some game fowls. I went to buya breeding cock of Mr. Coolidge 
a few days before this aflair. I offered him fifteen dollars for his 
best one. He asked twenty-five. If I could not get one any 
where else, he would be worth filty dollars to me. He was a large 
fowl, and would weigh seven pounds five ounces. ‘The next best 
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was worth from twelve to fifteen dollars. The breed of the best 
one is the best breed in the country. They are difficult to import. 
They must be fed with corn three times a day, and kept in a warm 
place. ‘There is a market for them in New Orleans, in Virginia, 
in Baltimore, and in Providence. Mr. Coolidge’s other fowls 
were worth five or six dollars a-piece. Game fowls are two years 
old before they come to their full value. The only way to test the 
breed is by trying them to see whether they will fight or run ; — 
unless you know who raised them, and know the breed. 

Willey. State whether the process of raising them is expensive 
or otherwise. 

Rogers. 1 object to the form of the question. 

Willey. 1 submit that the question is a proper one. I put it 
in that form to avoid going into a detail of the process. 

We.ts C. J. You must ask the witness what is the process, 
and the expense of it. 

Witness. You must keep the chickens in a safe place, so that 
rats and other animals cannot get at them. ‘Then you must go to 
the expense of a walk or field, for them to run in, in the country, 
in some place at a distance from any other fowls. Then, when 
they are old enough, you must go and trim them. ‘Then you must 
separate them, when they get so as to fight with each other. Then 
you must have them kept in separate walks. The walks must be 
fifteen miles out in the country. If they were near town, they 
Ki would be stolen. ‘Then you must pay nine shillings or two dollars for 
a horse and chaise to go out and see that they are getting along well. 
AE Cross-examined. I wanted Mr. Coolidge’s best cock for a breed- 
: ing fowl. Ithought he asked me too much. I never offered him 
more than fifteen dollars. When I went again after him, he was 
gone. I oflered nothing for the second best. He was worth from 
ten to twelve dollars. I know three or four of the best breed. 
‘They would live on the same as dunghill fowls, but we have to 
train them differently, to fit them for the market. It is difficult to 
import them. I raised fifteen or twenty last year. I never ex- 
ported any. Ihave fought them, and got a great many of them 
killed. ‘They are serviceable till the age of three, or four, or five 
years. I have sold three or four in the course of the last five years. 

By We ts C. J. IL bought eight or ten fowls of Muncreef. 
They were not of this breed. I expect he had some of this breed ; 
I don’t know. He always keeps them. Some breeds are more 
apt to have diseases than others; I don’t know which breeds. 
If all are healthy fowls, one breed is as easily raised as another. 
Game hens will produce from one to three clutches, that is, broods, 
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inaseason. ‘They sometimes produce eleven chickens at a time. 
They raise, cn an average, from fifteen to twenty in the course of 
the season. ' 

Direct Resumed. Cocks are always sickly in their moulting sea- 
son. ‘They cannot then be exported. 

Cross-examined. We put but eight or ten eggs under the game 
hen, which is less than is put under the dunghill hen. We do not 
want to waste any of the eggs. She would not hatch them all if 
there were more. ‘The ben is about the same size with the dung- 
hill hen. 'The egg is about the same size. ‘There is a ditlerence 
of size in different breeds. ‘The eggs are worth a dollar a-piece. 

By Weis C. J. A game hen is worth about five dollars. We 
do not sell the pullets. If we cannot get the price, we kill them, 

ather than have any body else getthem. ‘There would be no more 
difliculty in spreading the breed, than in spreading the dunghill 
fowls, if we did not kill the pullets. 

By Willey. We cannot breed game cocks together. One cock 
will kill another. Game hens will kill dunghill hens. In some 
breeds, the hens have long spurs. 

By We.ts C, J. [ don’t know whether game hens will kill each 
other. 1 keep mine separate. 

By Willey. ‘To keep a breed pure, we must keep them separate 
from all other fowls. 

Eleazer G. House. Mr. Coolidge made a bargain with a woman 
where I and my wife boarded four or five months in Chelsea, by 
which he was to furnish her with fowls to breed from, and to pay 
her five dollars for every cock which she raised, which would 
answer his purpose. He took eight or ten of her. I did not see 
him pay her forthem. ‘There was much trouble in raising them. 
Pullets would fight as well as cocks. ‘The boys would be obliged 
to catch them and shut them up. 

Rogers. Such a breed as that ought to be extinct. 

Willey. Your clients, it seems, acted on that principle. 

Cross-examined. This woman lived in Chelsea, at some dis- 
tance fromany neighbors. ‘lhe fowls had the whole farm to run 
in. ‘They were not shut up. The trouble of keeping them apart 
was only that the boys had to catch one, when two got a fighting, 
and lock it up in the shed, or barn. — I don’t know how long they 
kept them shut up. The woman killed some. She had a right to 
kill any that Mr. Coolidge did not select. I should think she had 
not more than one or two breeding hens. ‘There were thirty or 
forty chickens. 1 do not know any difference between the hatch- 
ing of game fowls and dunghill fowls, except that the folks had 
considerable care and trouble about them, and anxiety. 
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Rogers. What effect had their anxiety upon hatching eggs ? 

By Weits C. J. Mr. Coolidge took away about half of the 
cocks. There were thirty or forty fowls raised that season. 
There were four or five hens to one cock. I think be owed her 
sixty or seventy dollars for such as he selected, at five dollars 
a-piece. 


Nelson opened for the defence. He said that the Horn Pond 
House, at the time when the descent was made upon it by the 
sheriffand his posse, was a common gaming-house. People from the 
neighboring towns, and some from the town of Woburn, resorted to 
it, countenancing the sport by their presence. The plaintiff was 
there on that evening, carrying on, or assisting in, the sport of 
cock-fighting. ‘The people of the neighborhood considered the 
place a nuisance, and injurious to the morals of those who are. 
liable to be led away by such amusements, and determined to 
break it up. A complaint was made before a magistrate, and a 
search-warrant procured, directing the sheritf to arrest any per- 
sons engaged there in gambling, and to seize any implements of 
gaming, and bring them before a magistrate. ‘The sheriff pro- 
ceeded to the place with his posse, found several persons appa- 
rently engaged in gambling, arrested them, and carried them 
before the justice. That case was disposed of, another warrant 
made out, and the legal business of the evening finished. Any 
excess of authority, which was committed on that night, was done 
by several persons in their individual capacity, and not collect- 
ively. Some of the defendants went home, and had nothing to 
do with the destruction of the property. Many persons, not be- 
longing to the posse, were present in the crowd. ‘Those of the 
defendants who were engaged there, were so engaged under a 
legal warrant. 

The warrant was offered, as a justification of the defendants 
for being there present. It was objected to, by the plaintiff’s 
counsel. 

Weuts C. J. The warrant is admitted as a justification, so far 
forth as it shows that the defendants were lawfully there. It is 
not admitted as a justification for carrying off or destroying these 
cocks. I also rule, for the purposes of this trial, that the defend- 
ants were not justified, by the command of the magistrate, in 
carrying away or destroying the cocks. 

Nelson proposed to read to the jury, from the Revised Statutes, 
ch. 50, s. 19. 

Willey. Under the present ruling of the court, why is it neces- 
sary to read the law ? 
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Wes C. J. The object of the reading of the statute is not 
to instruct the jury as to the law, but to enable them to discrimi- 
nate between what were lawful, acts under that Warrant, and what 
were unlawful. 

Nelson read from the statute as follows: “ If any person shall 
make oath before any justice of the peace, or any police court, 
that he suspects, or has probable cause to suspect, that any house 
or other building is unlawfully used, as and for a common gaming- 
house, for the purpose of gaming for money, or other property, 
and that idle and dissolute persons resort to the same for that pur- 
pose, such justice, or police court, whether the names of the persons 
last-mentioned are known to the complainant or not, shall issue a 
warrant, commanding the sheriff or his deputy, or any constable, 
to enter into such house or building, and there to arrest all per- 
sons, Who shall there be found playing for money, or otherwise, 
and also the keepers of the same, and to take into their custody 
all the implements of gaming as aforesaid, and to keep the said 
persons and implements, so that they may be forthcoming before 
such justice or police court, to be dealt with according to law.” 

Nelson then proceeded to state, that the warrant was issued 
by Daniel P. ‘Thompson, a justice of the peace in Middlesex 
county, directing the officer to arrest certain persons, charged 
with gambling at the Horn Pond House, and to seize any imple- 
ments of gaming which might be found there. On the warrant a 
return was made, that the oflicer had arrested six or seven persons, 
whose names were given in the return. Muncreef, the first witness 
for the plaintiff, was one of them. 

Willey. Can this warrant justify these persons in touching 
these fowls at all? ‘The return does not state that the oflicer found 
or seized any implements of gaming. 

Wents C. J. The warrant is admitted, merely to show that 
the posse were lawfully there. And in order to show that the 
defendants were guilty of the trespass, it must be proved that they 
were actually engaged in taking or destroying these cocks. It 
might be argued, if the warrant were not admitted, that this 
crowd were there for some unlawful purpose, and, consequently, 
were all liable for whatever unlawful acts might be committed by 
any of their number. 

Rogers cited, in support of the ruling of the court, Foster’s 
Crown Law, 354. 

Sohier. Ought not the officer’s return to state that these persons 
constituted his posse ? 
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Rogers. They ought not to be shut out from proving that they 
were the posse, by any omission in the officer’s return. 

Wetuts C. J. Do you take the objection, Mr. Sohier, that the 
officer’s return is the only evidence who constituted his posse ? 

Sohier. We take the exception, your honor, that the return is 
the proper evidence of the fact, and that parol evidence is inad- 
missible to prove it; we may conclude not to use the exception 
hereafter. 

Weis C. J. That is true. You can have the privilege of 
using it, or not, as you think fit. But I will take down the excep- 
tion now. It sometimes unfortunately happens, that a misunder- 
standing arises between the court and counsel, after a trial is con- 
cluded, respecting the actual point saved, and it is always best to 
take down the exception at the time it is made. I shall rule 
that parol evidence is admissible to show who constituted the 
posse. I shall also rule that, as to the defendants other than 
Choate, the fact that the oflicer’s return does not state that he 
found any implements of gaming, does not preclude them from 
showing that they were lawfully there. I suppose that Choate 
does not expect to get clear from liability for the value of the 
property. 

Rogers. It is merely a question of damages as to him. 

Weuts C. J. The supreme court may perhaps decide that I 
am wrong, on the question what are and what are not implements 
of gaming. ‘The true distinction, after all, may be between arti- 
eles which can be handled or taken in the hand, and articles which 
cannot. However, for the purposes of this trial, I shall rule as I 
have done. 

Nelson offered another complaint and warrant, to show that 
these persons were lawfully at the vestry. 

We tts C. J. Why, you have got them at the vestry by the other 
return. 

Nelson. No, your honor ; the return does not show where they 
went. 

We tts C. J. But do the other party object to your showing by 
parol, that they were lawfully at the vestry? I wish to have the 
point understood. 

Nelson. If your honor will admit the parol evidence, that is all 
we want. 

Edward Simonds (put on his voir dire by Sohier.) I signed an 
obligation for a small sum, to pay the expenses of a suit. 

Rogers. What was the nature of the paper which you signed ? 

Willey. 1 object to the proof of the contents of a paper, with- 
out producing the paper. 
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Weuts C. J. Is not the difficulty your own? You wish to 
prove, by a paper, that the witness is interested. I think the ques- 
tion competent in cross-examination on the voir dire. 

Rogers. I think the question competent for either of us on the 
voir dire. For that reason I took no objection to it. 

Witness. I was sued, together with others. I signed five dol- 
lars to a paper, to pay the expenses of the defence. I do not 
know whether the present suit was then commenced or not. I did 
not read the paper, or hear it read. I have not paid anything, or 
seen the paper since. 

Rogers. In order to exclude the witness, it must appear af- 
firmatively that he is interested. 

Weis C. J. Certainly. 

Sohier. We will endeavor to show the fact by the witness. 

Witness. I saw the paper at Sylvanus Wood’s. I signed it 
there. I left it on the table. 

Sohier We call upon the other party to produce that paper. 

Weuts C. J. That only gives you the privilege of proving the 
contents by parol. 

Willey. Have you, in any way, by writing or otherwise, obli- 
gated yourself to pay any part of the expenses of this suit ? 

Witness. I have only signed five dollars to that paper. 

Willey. Does the sum, or any sum which you have obli- 
gated yourself in any way to pay, depend upon the event of this 
suit ? 

‘he same answer and the same question were repeated. 

We ts C. J. ‘The witness has said that the only obligation which 
he has entered into is that paper. ‘The only question now is as to 
the contents of that paper. 

Willey. Does the agreement in that paper depend upon the 
event of this suit ? 

Rogers. 'That is a mere matter of construction. 

Willey. I beg I may not be interrupted. 

We tts C. J. The proper question should be, what were the 
contents of that paper ? 

Willey. I submit that that is the meaning of my question. 

Witness. I have only signed that paper. I do not know what 
it contained. I never read it. I consider that I am under no legal 
obligation to pay anything. 

The question and answer were repeated. 

Rogers. 'The only distinction is between tweedle-dum and twee- 
dle-dee. 

Wexts C. J. The witness said at first that he did not know the 
contents of the paper. I think he has answered the question fully. 
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Willey. I wish to put the question, your honor, if it is a proper 
one, and to have a direct answer. — Lt the question is not a proper 
one, I wish your honor would so rule. 

Rogers. 'The question has been distinctly answered, several 
times. 

Willey. The question has not been answered. 

Weuts C. J. The witness says he does not know the contents. 

Willey. We has not answered me so. Mir. Witness, do you 
know whether or not you have in any way, by writing or other- 
wise, agreed to pay anything which you will be under any obliga- 
tion, legal or otherwise, to pay in case this suit goes against the 
defendants ? 

WWitness. Ihave only signed five dollars to that paper. I do 
not know what it contained. I did not read it, and it was not read 
to me. 

The same question and answer were several times repeated. 

Weuts C. J. Mr. Willey, don’t you understand the witness ? 

Willey. I understand him perfectly. He intends to evade my 
question. 

Wents C. J. No, he does not. He answers that he does not 
know the contents of that paper. 

Willey. I will then waive the question. I will not ask the wit- 
ness another question, 

At this point, it being the usual hour of adjournment for dinner, 
the court adjourned for an hour and a half. 

Nehemiah Littlefield (put on his voir dire by Sohier). I sub- 
scribed a paper to pay a part of the expenses growing out of the 
transactions of that evening. I paid the sum which I subscribed. 
it was ten dollars. Iam to be paid back the amount which is not 
used up in costs. 

Sohier. I submit that the witness is incompetent. 

Weis C. J. The witness may release his claim, and that will 
render him competent. 

Rogers. But the defendants are not all here, your honor, to 
sign a release, 

Weis C. J. But the witness may release his claim ; that is all 
that is necessary. 

Nelson. Mr. Witness, are you willing to release all your claim 
to be refunded what you have paid ? 

Rogers. Don’t ask him on the stand. 

Nelson. I wished to show them how willing he was to release 
his claim. You may step down, sir. 

Edward Simonds recalled. I went to the Horn Pond House 
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by order of Mr. Sheriff Choate. He requested others to go. He 
said the purpose was to arrest gamblers. He said he had a war- 
rant. ‘The several defendants were present, and formed the posse. 

Cross-evamined. heard the sheriff speak individually to Rich- 
ardson, Fowle, Wood, Rogers, and Eager, and request them to 
go. I cannot swear positively that I heard him speak individually 
to the others, but I think he did. I will not swear positively to 
any particular individuals carrying any cocks to the vestry, or 
from the vestry to the common, or to their killing any on the com- 
mon. Ido not recollect distinctly enough to swear to any one. 

‘The witness was sharply cross-examined, as to each individual 
defendant, but nothing more could be elicited from him. 

Weuts C, J. Mr. Rogers, how many witnesses shall you have ? 

Rogers. Only four or five, your honor, and we have but very 
few questions to put to each. ‘The direct examination of all our 
witnesses will not take so much time as their cross-examination of 
one. We do not intend to ask one question over a dozen times 
alter it has been answered. 

Nehemiah Littlefield was recalled, having released his claim to 
be repaid, and confirmed the testimony of Simonds. — ‘here were 
thirty-two in the posse." 

Cross-evamined. I saw several of the defendants (naming 
them) in the cock room ;—several in the vestry ; — several on 
the common. I cannot particularize any one who did any parti- 
cular act to the fowls. I have never since heard any of them say 
that they did any such act. Some of them remained fifteen min- 
utes on the common. I have seen one of the gafls since. I cut 
it from a cockerel’s leg that night. I have since heard B, Coolidge 
say, he had one of the gatfls in his possession. 

Rogers. We are not sued for gafis, are we, gentlemen ? 

Sohier. No, but they may help to trace the property. 

Miss Susan Foirle testified, that her brother, Luke Fowle, came 
home that night between one o’clock and half past one. 

Charles E. Walker. 1 reside in Chelsea. I had a neighbor 
whose cock, of the game breed, killed my dunghill fowl, and I 
bought a game cock of George Coolidge to match him. He 
showed me some of different prices. I gave him three dollars 
and a half for one five months old. He would not sell the big 
one, from which this was bred, short of twenty-five dollars. He 
said the one I bought would kill my neighbor’s, if he was trained 
right. He said it was of a first-rate breed. Mr. Coolidge lent 
me a pair of gaffs. It did not take the cock more than two min- 
utes to kill my neighbor’s. 
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Cross-examined. It is two years since I got him. I do not wish 
to sell him. 

Willey. How much have you been offered for him ? 

Rogers. I object to the question. 

Weis C. J. The question may be put. 

Witness. I have been offered forty dollars in money for him. 
Ido not say he is worth a quarter of that, but he answered my 
purpose, and I would not sell him. 

Direct resumed. Mr. Bodwell, of Boston, was the man who 
offered me forty dollars. He is what is called a sporting man. 
My fowl is larger than the common run, I should think. I told 
Bodwell, before he made the offer, that I would not sell him 
at any price. I have always said I would not sell him. 









































Rogers closed for the defence. He began by saying that he 
was, as he presumed the jury were, heartily sick of cock fighting. 
The plaintiff ought to come into court with clean hands. His 
own acts ought not to have called out the vengeance, for which he 
seeks compensation, on his own head. The plaintiff and others 
had established a gambling-house at Horn Pond. 'The defendants 
with others went on that evening with the strong arm of the law, 
to break up this nuisance. Under the ruling of the court, it is 
conceded that Choate is liable for the value of the property de- 
stroyed. ‘The exceptions to this ruling are to be prosecuted in the 
supreme court. But there is no evidence implicating the other 
defendants. No previous combination to destroy the property, or 
for any unlawful purpose, is proved. There could be but one 
conversion. If the carrying away from Horn Pond House con- 
stituted a conversion, then the destruction of the fowls could 
create no liability on the part of those who were not engaged in 
carrying them from the Horn Pond House. The evidence was 
commented upon in detail. ‘The order of the magistrate to de- 
stroy the fowls was not acted upon by these people as a posse, for 
they had ceased to be such. There was no concert of action 
between them. There were other fowls killed besides those of the 
plaintiff. There is no evidence who killed the particular fowls 
belonging to him. ‘The defendants are not liable in this suit for 
killing the cocks of other people. The witnesses who undertook 
to identify particular defendants, were very liable to be mistaken 
in the darkness and confusion. 

The defendants did not act maliciously or wantonly, but, as they 
thought, under the sanction of the law. The plaintiff was the 
person morally in the wrong. He is entitled only to the actual 
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damages sustained. In fixing that value we ought not to rely 
upon the estimate of game people, of those who raise game cocks 
for sale, or keep thern for the purpose of gaming. ‘The plaintiff 
is only entitled to the fair market value. In this commonwealth, 
where such gaming is not allowed, they ought not to be consi- 
dered of any more value than other poultry of the same size and 
quality. We have nothing to do with their value for gaming pur- 
poses. The witnesses who testify to their value in foreign markets, 
know nothing respecting it from their own experience. 

Wetts C. J. Mr. Sohier, Mr. Rogers took the point, that the 
conversion was complete by the first carrying away of the fowls, 
and that their destruction afterwards could create no further lia- 
bility against any of the defendants as trespassers. I wished to 
draw your attention particularly to it, as it is a point which had not 
been started before. 


Sohier closed for the plaintiff. He said he stood here upon his 
client’s legal rights. |The plaintiff has only to prove that his pro- 
perty has been taken from him by the defendants, and the jury 
are bound by their oaths to make him whole in damages. He 
does not ask a verdict, he demands it as aright. It is proved 
that he had eight fowls at the Horn Pond House, — it is not 
proved that he fought any, or lost any, before the posse arrived. 
Those fowls were all destroyed that night. The defendants, com- 
posed of some of the inhabitants of Woburn, having determined 
to execute Lynch-law upon their neighbor’s property, constituted 
themselves a posse, and sent for an officer and a warrant, in order 
to give a legal color to their proceedings. They are liable for the 
illegal acts done by the company. ‘Their duties as a posse, ceased 
with their arrival at the vestry. ‘Those who went on the common, 
and encouraged the illegal acts of destruction, were all liable, as 
trespassers. All who were engaged, either in carrying the fowls 
from the house, or in killing them afterwards, are liable under 
some of the counts in the declaration. Several counts, charging 
different acts of trespass, were inserted for the very purpose of 
reaching them. Mr. Coolidge is to be made whole for his loss. 
The worth of his fowls is not their value as poultry. If they will 
bring a higher value for exportation, or for sale here, that is their 
value to him. It is no matter to what use they are to be applied 
abroad. We are not obliged to prove that they are applied to 
any useful purpose. Betting upon horse racing is forbidden by 
the laws of this commonwealth, but a race horse, which will bring 
a thousand dollars in one of the middle states, is not therefore to 
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be valued in this commonwealth merely at the rate of a common 
work horse. ‘The true value of these fowls to Mr. Coolidge is 
what he can replace them for, with the same kind of fowls. ‘The 
proceedings of the defendants were more reprehensible on the 
score of morality, than the acts of the plaintiff; and their regard 
for public morals is a mere hypocritical pretence. 


Wetts C, J., in his charge to the jury, recapitulated the points 
of law applicable to this case. He ruled, for the purposes-of this 
trial, 1. That the search-warrant justified the oflicer and his 
posse in proceeding to the Horn Pond House, and arresting any 
persons there who were apparently engaged in gambling, and 
seizing any implements of gaming found there, and bringing them 
before the magistrate ; consequently that the defendants were law- 
fully there on that evening. 2. That the game cocks were not 
implements of gaming, and that the search-warrant did not justify 
the sheriff, or the other defendants, in seizing and carrying away 
any game fowls. 3. ‘That the orders of the magistrate did not 
justify the sheriff, or any other person, in killing or otherwise de- 
stroying the fowls. 4. That in order to render the defendants 
liable for the carrying away or destruction of the fowls, merely 
by being present, and forming @ purt of the company, the burden 
of proof was on the plaintiff, to show a previous combination for 
that or some other unlawful purpose, — and, no such combination 
being shown, the burden of proof was on the plaintiff to show, 
that the defendants were actually engaged in carrying away or 
destroying the fowls. Only those were to be found guilty whom 
the plaintiff had proved to have been so engaged. 5. That if 
the motives of the defendants were commendable, only the actual 
damages sustained were to be given ; but if the destruction was 
wanton and malicious, exemplary damages, or ‘ smart money,” 
was to be awarded. 6. The criterion of value was not what 
the fowls would bring in a provision market, as poultry, but 
what they were actually worth to the plaintiff, or what he could 
sell them for. 






















Exceptions were taken to the various rulings of the court. The 
jury acquitted John Carroll, Benjamin Millett, and Thomas Rich- 
ardson, Jr., and found the other eight defendants guilty. Dam- 
ages, seventy-five dollars. 
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Supreme Court of Pennsylvania, September Term, 1844. 
Wituiam Moore v. James Cuspwick. 


A local statute which suspends, for a reasonable time, execution of a judgment 
on a previous contract, is not prohibited by the tenth section of the first article 
in the constitution of the United States : 

Therefore the statute enacted by the legislature of Pennsylvania in 1842, and 
suspending for a year, a sale on execution for less than two thirds of the ap- 
praised value, is not unconstitutional in respect to its retrospective operation. 


In April 1844, Moore obtained judgment against Chadwick in 
scire facias, to have execution of premises mortgaged in July 1838, 
and sued out a levari facias to July term, 1844, on which the 
sheriff sold for less than two thirds of the appraised value. The 
statute of 1842 directs that lands taken in execution shall be valued 
by an inquest, and that “ when the same cannot be sold at public 
vendue or outery, for two thirds or more of such valuation or ap- 
praisement, the sheriff shall not make sale of the premises, but shall 
make return accordingly to the court from which the execution 
issued ; and thereupon all further proceedings shall be stayed for a 
vear from the return day.” ‘The question which arose out of these 
facts on a case stated in the district court of Alleghany county, was, 
whether this statute is prohibited by the constitution of the United 
States, so far as regards retrospective operation ; and it was argued 
in this court on a writ of error to the district court, in which the 
statute had been adjudged unconstitutional by Eysfer and Cline, 
who cited 1 Howard’s R. 320, and 2 Howard’s R. 312, for the 
plaintiff in error; and by Mellon for the defendant in error. 
Gisson C. J. (delivering the opinion of the court.) In this in- 
stance we are to take the law of the case from the supreme court 
of the United States, the constitutional expositor of federal legisla- 
tion, whether ordinary or fundamental ; and happily the reports of 
its decisions, furnish us with principles which go far to rule the 
point in contest. We are to determine whether our act of 1842, 
which prohibits, for a time, sheriffs sales of property for less than 
two thirds of the appraised value, infringes on the tenth section of 
the first article in the federal constitution, so far as it modifies the 
remedy to enforce contracts which existed when it was enacted. 
The statute of Illinois, which was the subject of discussion in 
M’ Cracken v. Hayward, (2 Howard’s R. 608) differed from it in 
the cardinal feature, that its prohibition of execution was perpetual, 
and if such were the prohibition before us, we would not hesitate 
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to pronounce it void. Its duration, however, is limited. The act 
directs land taken in execution to be appraised, and it ordains that 
if it be not bid to two thirds of the value, the execution shall be 
stayed for a year, at the expiration of which, the creditor may pro- 
ceed with it as if it had not been suspended. The statute of Illinois 
had no such limitation. Its denial of execution was perpetual, 
except on terms not originally contemplated; and it not merely 
impeded the remedy, but changed the conditions of the right. ‘The 
statute of Pennsylvania suspends the remedy only ; still, it may be 
asked, if it can constitutionally do so for a year, why not for a 
thousand years, or any other period amounting in effect to per- 
petuity ? It has been shown by Chief Justice Taney, in Bronson v. 
Kensie, (1 Howard’s R. 317) that the remedy is parcel of the 
right; and that the obligation of a contract may not be impaired 
by acting on the remedy more than it may be by acting directly on 
the contract itself. He adopted, at the same time, the language of 
Mr Justice Story, in Green v. Beddle (8 Wheat. 17) atlirming that 
acts of state legislation, which, while professing to regulate the 
remedy, and not to modify the right, ‘* so change the nature and 
extent of existing remedies, as maferia//y to impair the rights and 
interest of the owner, are as much a violation of the compact, as 
if they directly overturned his rights and interests.’ It would be 
impossible to find a rule precisely adapted to every case; and the 
chief justice illustrated his principle by examples, which showed 
that he held no more than the essentials of the contract to be invio- 
lable. He admitted that to exempt articles of the first necessity 
from execution, or to accelerate the bar of the statute of limitations, 
is not to modify the remedy, so as to impair the obligation of the 
contract. Yet as such modifications cramp the creditor’s freedom 
of action, and decrease the fund from which he is to obtain satis- 
faction, they act upon the contract to at least an inconsiderable 
extent. He seems to put the question on the degree of its action ; 
though Mr. Justice Story had said in Green v. Beddle, that some 
strong cases put by him for purpose of illustration, differed fror the 
one before him only in the degree; whence it might be inferred 
that he went for the absolute integrity of the constitutional princi- 
ple. So far as Tam at liberty to choose, I prefer the doctrine of 
the chief justice, as better suited to a federative system like ours, 
whose complexity is such that the bodies which revolve in it would 
not perform their functions were they straightened in their orbits. 
If regulation of the remedy were prohibited whenever it might 
aflect the freedom of the right in any imaginable degree, much 
wholesome legislation woukl be shut out, and even the instances 














SUPREME COURT, PENNSYLVANIA. 435 


put by the chief justice as necessary exceptions to the strict rule of 
the constitution would not be licensed. But perhaps there is no real 
discrepancy in the opinions of the judges. In Jakkson v. Lamphere, 
(3 Peters R. 290,) Mr. Justice Baldwin, speaking for the whole 
court, said that it is within the undoubted power of state legislatures 
to pass recording acts, by which a grant, in existence at the time of 
the enactment, may be postponed, or acts of limitations restrictive 
of the remedy. ‘ Reasons of sound policy,” he said, “ had led to 
the adoption of general laws of both descriptions ; and their validity 
cannot be questioned. The time and manner of their operation, 
the exceptions to them, and the acts from which the time limited 
shall begin to run, will generally depend on the sound discretion of 
the legislature ; according to the nature of the title, the situation of 
the country, and the emergency which leads to their enactment. 
Cases may occur, when the provisions of a law on those subjects 
may be so unreasonable as to amount to a denial of right, and call 
for the interposition of the court; but the present is not one.”’ This 
doctrine, pregnant with good sense, is the only one which will 
enable the state and federal governments to perform their functions 
without collision; yet a recording act which postpones a convey- 
ance, in default of performance of a superadded condition, impairs 
the obligation of a contract as much as does a law to stay, for the 
time, the execution of it. But taking the principle as we are able 
to collect it, rather from dicta of the judges than from points de- 
cided by them, we are to determine whether the temporary re- 
straint of a remedy necessarily impairs the right in an unreasonable 
degree. I lay out of the case those considerations, arising from 
the form of the security, which seem to have weighed with the 
court in Bronson v. Kensie. Did the statute cut the mortgagee off 
from recovering on his legal title in ejectment, it would doubtless 
be unconstitutional in that particular aspect; but proceeding by 
scire facias to recover his debt by execution of the land, he 
stands as would any other judgment creditor. Though un- 
limited in its duration, this statute was evidently produced by 
the emergency which arose from a collapse of the credit sys- 
tem; and taking from it the right to sell for two-thirds the 
value, reserved for the benefit of the creditor, it becomes an un- 
conditional law to suspend the enforcement of the contract for a 
year. Js such an exercise of the sound discretion spoken of, so 
unreasonable as materially to impair the remedy, and amount to a 
denial of the right 2? ‘To hold that a state legislature is incompe- 
tent to relieve the public from the pressure of sudden distress, by 
arresting a general sacrifice of property by the machinery of the 








436 RECENT AMERICAN DECISIONS. 


law, would invalidate many statutes whose constitutionality had 
hitherto been unsuspected. An indefinite prohibition of execution 
in default of compliance with new and arbitrary terms, would be 
a denial of the remedy contemplated in the contract, not a regula- 
tion of it ; but there are laws for a temporary suspension, which have 
not been thought so, Such is our statute to stay, for three weeks, 
execution of a judgment on demurrer, special verdict, or case 
stated, in order to give the unsuccessful party a supersedeas by 
writ of error. ‘True it is, that a statute which gives time for 
something to be done, in respect to the determination of the right, 
is more decisively superior to exception than one which gives 
time for the sake of procrastination merely ; but we have stay 
laws, enacted in 1836, and operating in actions on contract for 
periods graduated to the amount of the debt, whose validity has 
not been contested; and they certainly modify the remedy no 
further than does a statute of limitations, which contingently cuts 
off all remedy whatever, or one which narrows the creditor's re- 
course to the debtor’s property. I believe, too, that laws imposing 
military service on apprentices, or dissolving the contract of mar- 
riage for causes not declared at the time of its solemnization, 
have not been resisted ; and practical contemporaneous usage goes 
far to settle a question of construction. Suspensions of execution, 
for a reasonable time, have not been unfrequent in some of our 
sister states ; and creditors have submitted to them as regulations, 
depending, in the language of Mr. Justice Baldwin, “on the 
sound discretion of the legislature, according to the emergency 
which led to their enactment.” I have found no trace of a ques- 
tion raised on their validity, in the reported decisions of the tri- 
bunal of the last resort. On the whole, therefore, the act before 
us appears not to be so unreasonable as to call for judicial inter- 
position. Yet the case is, by no means, a clear one; and as the 
decision of it involves the validity of other acts of the same stamp, 
it is worthy of being brought before the supreme court of the 
nation. ‘To put the case in train for that, it would be necessary 
for us to sustain the statute at all events, for the appellate jurisdic- 
tion of that court extends no further than to cases in which the 
judgment is in favor of the legislation or authority to which the 
federal constitution, or an act of congress, is supposed to be re- 
pugnant; in other words, it extends no farther than is necessary 
to maintain the supremacy of federal legislation. As an erro- 
neous judgment, adverse to the authority of the state legislature, 
would be irremediable, we have deemed it our duty, in cases 
of difficulty or doubt, to put our judgment in such a shape as 
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would make it the subject of a writ of error. In this instance, 
however, the judgment falls in with the current of our opinion ; 
and if it is erroneous,,it will give us pleasure to have it corrected 
by the constitutional guardian of federal authority. 

Judgment reversed, and rule absolute. 


Circuit Court of the United States, Massachusetts, November, 1844, 
at Boston. 


Joun Taytor AND oTuerRs v. Dantes CARPENTER. 


Bill in equity for an injunction. The bill alleged, that the defendant, a manufac- 
turer of thread in America, imitated and counterfeited the names, trade-marks, 
and envelopes of the complainants, who are manufacturers of thread in England, 
so accurately, that none but the most experienced could detect the difference, 
thereby injuring the profits and reputation of the complainants, — and prayed an 
injunction against him from so doing. Injunction granted. 


Tuts was a bill in equity by the complainants, who are manufac- 
turers of spool cotton thread, well known to the trade by the name 
of “ Taylor’s Persian Thread.” ‘Their establishment is in Leices- 
ter, England. The defendant is a manufacturer of thread, resid- 
ing in Foxborough, Massachusetts. ‘The complainants charged 
that the defendant had imitated and counterfeited their names and 
trade-marks so accurately that none but the most experienced could 
distinguish the genuine from the spurious, without unwinding the 
thread, when the latter was found inferior in quality and quantity 
to the former; and that the defendant had even imitated the en- 
velopes in which the complainants’ thread was packed for sale, 
some of which bore in raised letters the following inscription : 
“The Persian Thread made by J. & W. Taylor is labelled on the 
top of each spool, Taylor’s Persian Thread, and on the bottom, 
J.& W. Taylor, Leicester ; the above is for the protection of buyers 
against certain piratical articles of inferior quality, fraudulently la- 
belled with the name of Taylor. 'The complainants’ thread is wound 
on spools of different colors, (red and black) according to the 
number of yards, which number is marked on each spool, and they 
charged that the defendant had imitated and sold, personally or by 
his agent, one Francis D. Ellis of Boston, large quantities of each 
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kind of spools, by means of which the complainants had lost the 
profits on said sales, and had been greatly injured in the reputation 
of their manufacture by the inferiority of the spurious article. ‘The 
complainants prayed for an injunction against the defendant, &e. 

The answer of the defendant admitted that he had imitated the 
complainants’ manufacture, so far as related to the black spools and 
the stamped envelopes, but denied having imitated the red spools 
or the other envelopes described in the bill of complaint; he admit- 
ted that the complainants’ threads had a good reputation ; he al- 
leged that he had never sold any of his threads as genuine 'Taylor’s 
thread, nor without informing purchasers that they were of his man- 
ufacture ; alleged that his threads were equal in quantity and qual- 
ity to those of the complainants’ ; alleged that other persons besides 
him had imitated 'Taylor’s Persian Thread ; averred that the com- 
plainants are aliens, and that the defendant is not accountable to 
them or to any foreign manufacturer or trader for using in this 
country, the names, trade-marks, &c. of such manufacturer or tra- 
der. The complainants filed a replication, and both parties pro- 
ceeded to take the necessary testimony. 

‘The complainants filed sundry depositions of B. Warburton, of 
New York, (their general agent) James Read, of Boston, who had 
been for many years their agent in this city, and of two persons 
who had purchased of Ellis the spurious for the genuine 'Taylor’s 
Persian ‘Thread on red as well as black spools, without notice of 
the fact that it was not genuine. ‘The defendant took several de- 
positions, but did not file them. ‘The complainants’ counsel gave 
notice to the defendant’s counsel that they should set down the 
cause for hearing at the October term, at which time the latter with- 
drew their appearance for the defendant ; his answer was not with- 
drawn. An argument in writing on the several points of law and 
fact set up by the defendant in his answer, was submitted to the 
court by the counsel for the complainants. 


C. P. and B. R. Curtis for the complainants. 
W. Phillips and 8. F. Plimpton, for the defendant. 


Srory J. granted to the complainants a perpetual injunction 
against the defendant, with costs. 
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Digest of American Cases. 


Selections from 4 Hill’s (N. Y.) Reports. 


ADVERSE POSSESSION. 

A court of equity will not relieve 
against a deed of lands on the sole 
ground that it was given while the com- 
plainant was in possession, claiming ad- 
versely to the grantor; but will leave 
the former to his remedy at law. Per 
Cowen, J. Keneda, appellant. v. Gard- 
ner & Gibbs, respondents, 469. 


ASSUMPSIT. 

A. sold certain lands to W., who gave 
back a bond and mortgage, which the 
former assigned to one ‘T.; and after- 
ward, W. re-conveyed to A., taking 
from him an indemnity against the bond. 
A. then conveyed the lands to B., cov- 
enanting for quiet enjoyment; and B. 
conveyed them to H. by a quit-claim 
deed. T. thereupon proceeded toa fore- 
closure of the mortgage in chancery, 
and, on the sale, H. became the pur- 
chaser. Held, that H. might recover 
against A. the purchase money paid on 
the mortgage sale, in the action of as- 
sumpsit as for money paid, &c. to A.’s 
use. Hunt v. Amidon, 345. 

2. The decree of foreclosure, and the 
sale under it, amounted, in equity, to 
an eviction ; and the money paid by the 
plaintiff at the sale should be regarded 
as a payment by coercion of legal pro- 
cess, forthe use and benefit of the de- 
fendant Per Walworth, chancillor. Ib. 

3. Where one standing in the situa- 
tion of a surety, whether he became so 
by actual contract or by operation of law, 
is compelled to pay the debt which his 
principal in equity and justice ought to 
have paid, the latter is liable for the 
amount in an action for money paid, &c. 
to his use. Per Walworth, chancellor. 
Ib. 

4. A verbal promise by a grantor, 
made contemporaneous!y with the exe- 
cution of a deed containing a covenant 
for quiet enjoyment, that he would pay 
off an existing incumbrance upon the 





premises, is merged in the deed, and 
cannot be enforced. Per Walworth, 


chancellor. Ib. 


ATTORNEY. 

In order to give the right of proceed- 
ing summarily against an attorney to 
compel the payment over of money in 
his hands, it is not essential that he 
should have received the money in any 
suit or legal proceeding, or that he 
should have been employed to commence 
legal proceedings. Per Bronson, J. 
Matter of S. Dakin, an attorney, &c., 42. 

2. Itisenvugh if the money was re- 
ceived by the attorney in his profession- 
al character ; as, where the demand on 
which he received it was left with him 
under instructions to call for payment, 
or obtain better security, but without di- 
rections to sue. Per Bronson J. Ib. 

3. Otherwise if the circumstances be 
such as not to afford a presumption that 
he was entrusted in the transaction by 
reason of his professional character. Jd, 

4. On an application for an order 
that D., an attorney, pay over moneys 
received by him for R., it appeared that 
L., who was a land-agent, took a bond 
and mortgage in favor of R. and sent 
him the bond but retained the mortgage 
for the purpose of receiving payments 
on it ; that several years afterward, L., 
with the assent of those for whom he 
acted, among whora was R., transfer- 
red his land agencies to D. who attend- 
ed chiefly to that kind of business ; that 
D. never had the bond in his possession, 
nor had he instituted proceedings to col- 
lect the mortgage, or been instructed to 
do so; but he received several sums of 
money on the mortgage and refused to 
pay them over, though demandéd. Held 
not a case for the summary interference 
of the court, and the motion was there- 
fore denied. Jb, 

5. Where an attorney of the supe- 
rior courtof the city of New York, who 








440 DIGEST OF AMERICAN CASES. 


was also an attorney of this court, was 
retained to defend a suit pending in the 
former, and, in consequence of such re- 
tainer, received certain moneys belong- 
ing to his client ; held, that this court had 
no power to grant a rule requiring the 
attorney to pay over the money, but that 
the matter belonged exclusively to the 
superior court. Ex parte Ketchum, pub- 
lic administrator of the city of New 
York, 564. 


BAILMENT. 

A written instrument acknowledging 
the receipt of a quantity of wheat ‘in 
store,’’ imports a bai/ment and not a 
sale. Goodyear v. Ogden & Pearl, 104. 

2. Such instrument is in the nature 
of a contract, and therefore not open to 
contradiction in the sense of the rule ap- 
plicable to receipts proper; though its 
import may be explained by parol evi- 
dence of the usage among dealers in 
wheat. Per Cowen, J. Ib. 

3. Where parol evidence is given of 
a usage to treat such instruments as im- 
porting a sale, it is for the jury to say 
whether the usage be so universal and 
well known as to raise the presumption 
that it entered into and formed a part of 
the contract in question. Jd. and Daw- 
son v. Kittle, 107. 

4. A memorandum acknowledging 
the receipt of a quantity of grain ** on 
freight,’ imports a bailment and not a 
sale. Dawson v. Kittle, 107. 

5. But the memorandum may be 
shown to mean a sale by evidence of us- 
age among dealers in grain. Per Nel- 
son, Ch. J. Ib. 

6. Such evidence, however, must be 
so. full and explicit as to leave no doubt 
of the existence, extent and meaning of 
the usage, and that the parties contract- 
ed in reference to it. Per Nelson, Ch. 


J. Ib. 


BANKRUPT ACT. 

A decree of bankruptey in cases of 
voluntary application does not relate 
back so as to affect aprevious transfer of 
the bankrupt’s property made in invitum 
to satisfy an individual debt; and this, 
though the transfer took place after the 
filing of the petition. Berthelon v. 
Bi tts, 577. 

2. Accordingly, where the petition 
was filed on the 25th of August, 1842, 
and five days afterwards the petitioner 


was ordered to make an assignment un- 
der the seventeenth section of the non- 
imprisonment act, which he accordingly 
did on the same day, and obtained a de- 
cree for his discharge as a bankrupt in 
September following; held, that the 
creditor in the non-imprisonment pro- 
ceeding was entitled to have his debt 
satisfied out of the proceeds of the pro- 
perty assigned therein, notwithstanding 
the claim of the assignee in bankruptcy. 
1b. 

3. Where a defendant, after suit 
brought, obtained a decree for his dis- 
charge as a bankrupt, the court permit- 
ted the plaintiff to discontinue without 
costs, though a certificate of the defend- 
ant’s discharge had not yet been granted 
Parke and another v. Moore and another, 
592. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

Where different parties to a note or 
bill are sued jointly under the statute, 
(Sess. L. of 32, p. 490, § 8,) no order 
of the court is necessary to enable one 
of such parties to call and examine an- 
other. Miller v. McCagg & Munger, 35. 

2. The statute, however, applies on- 
ly to such parties to a note or bill as 
could not be sued jointly at the common 
law ; and hence, in an action against two 
makers of a joint and several note, one 
cannot call and examine the other. Jd. 

3. Nor can the action be severed as 
to the makers, and judgment taken 
against one of them without the other ; 
and this, whether they be sued jointly 
with indorsers or not. Jh, 

4. ‘The case of The Bank of Genesee 
v. Field, (19 Wend. 643,) reconsidered 
and overruled. Jb. 

5. Payment of a note cannot be de- 
manded on the fourth of July, so as to 
charge the indorser; but if that be the 
last day of grace, demand should be 
made on the third. Per Bronson, J. 
Sheldon, ex'r §c. v. Benham, imp'd. §c., 
129. 

6. Service of notice of protest can- 
not be made through the mail, where 
the party giving it and the one to whom 
it is sent reside in the same village. JA, 

7. Where the drawee of a bill of ex- 
change refuses to accept or pay, the 
drawer and indorsers are liable to the 
holder in an action onthe bill. Suydam 
and others v, Westfall, imp’d &c., 211. 
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8. After acceptance, the drawee is 
prima facie the principal debtor, the 
drawer an¢ indorser being regarded as 
mere sureties; and consequently no ac- 
tion will lie against the latter in the 
name of the acceptor. Th. 

9. Otherwise, where the drawee ac- 
cepts and pays for the accommodation 
of the drawers; in which case he may 
recover the amount in an action for mo- 
ney paid totheir use. Jd. 

10. If, however, the acceptance be 
made with knowledge of the fact that 
one of the drawers signed merely as 
surety, he will not be liable to the ac- 
ceptor; and this, whether the relation 
between the drawers appear on the face 
of the billor not. Jd. 

11. A drawer though a surety, may 
make himself liable to the acceptor of an 
accommodation bill; e. g. by joining 
with his co-drawers in an express agree- 
ment to refund to the acceptor, &c. Per 
Cowen, J. Ib. 

12. Butthis liability must be evidenc- 
ed by a written agreement; a parol 
promise would be void by the statute of 
frauds. Semble; per Cowen, J. ib. 

13. In general, where a person puts 
his name on negotiable paper, he will be 
deemed to have bound himself only ac- 
cording to the import of what he writes, 
and cannot be subjected to a different 
obligation by parol evidence. Per 
Cowen, J. Ib. 

14. A notarial certificate stating that 
notice of protest was served &e. by put- 
ting the same in the post office, directed 
&e., is a sufficient compliance with the 
statute, (2 R. S. 212, § 46, 2d ed.) 
though it do not expressly state by 
whom the service was made. Ketchum 
v. Barber and others, 224. 

15. Since the act of 1835, (Sess. L. 
of °35, p. 152,) the certificate need not 
specify the réputed place of residence of 
the party notified, nor the post office 
nearest thereto. Id. 

16. A statement of a particular fund 
in a draft or bill of exchange, if inserted 
merely as a direction tothe drawee how 
to reimburse himself, will not vitiate it. 
Kelley v. the Mayor &c. of the city of 
Brooklyn, 263. 

17. Accordingly, in an action against 
the city of Brooklyn by an indorsee of 
an instrument, signed by the mayor and 
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countersigned by the clerk, in these 
words: ** To the treasurer of the city 
of Brooklyn, at the Long Island Bank 
— Pay A. L. or order, fifteen hundred 
dollars for award No. 7, and charge to 
Bedtord road assessment’’ &c.: Held 
that, notwithstanding the latter clause, 
the instrument was a negotiable bill of 
exchange. Id. 

18. A municipal corporation may is- 
sue negotiable paper for a debt contract- 
ed in the course of its proper business ; 
and no provision in its charter or else- 
where, merely directing a certain form, 
in affirmative words, should be con- 
strued as taking away this power. Per 
Cowen, J. Lb. 

19. The same rule applies to all 
corporations, whether public or private. 
Per Cowen, J. Ib. 

20. Where the charter of a munici- 
pal corporation provided that all moneys 
should be drawn from the treasury in 
pursuance of an order of the common 
council, signed by the mayor, &c. : Held, 
that anegotiable draft on the treasury, 
signed in the manner directed, but is- 
sued on the basis of a mere note or 
memorandum in the corporation minutes, 
without a formal order having been en- 
tered, was a sufficient compliance with 
the charter; it appearing that this was 
the accustomed mode of drawing mo- 
neys. Th, 

21. The corporation will not be dis- 
charged from liability on such draft by 
the omission of the holder to make pre- 
sentments to the treasurer and give no- 
tice, provided it be shown that it neither 
has suffered nor can suffer from the omis- 
sion. Jh, 

22. Where a note was drawn by E. 
and A., payable to W. or bearer, and, 
previous to the delivery to the latter, P. 
guarantied the payment of it by an in- 
dorsement thereon, thus : —‘** For val- 
ue received | guaranty the payment of 
the within note, and waive notice of 
non-payment : Held, in an action brought 
by a subsequent holder against P. and 
the makers jointly, thatthe plaintiff was 
entitled to recover; he having declared 
upon the common money counts and 
served a copy ofthe note and guaranty 
with his declaration. Prosser, implead- 
ed §c. v. Luqueer and others, 420. 
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Notices of New Dooks. 


A Serection or Leapinc Cases on 
Various Brancues or tHe Law. 
Wirn Nores, by Joun Wititam 
Sita, Esq., of the Inner Temple, 
Barrister at Law. With additional 
Notes and References to American 
Decisions, by J. J. Cuark Hare and 
H. B. Wa uace, Esqrs. of the Phila- 
delphia Bar. In two volumes. Phila- 
delphia: John S. Littell, 1844. 


We regret that circumstances have 
prevented our earlier calling the atten- 
tion of the profession to this most valu- 
able and convenient work. ‘The title 
describes the nature of the plan upon 
which the book is written, but does not 
do it full justice, and the reader will 
be interested in further descriptions of it 
from sources to be relied upon. The 
London Legal Observer says: ‘The 
idea is excellent; it is to select some of 
those ‘leading cases’ which involve 
and are usually cited to establish some 
point or principle of real practical im- 
portance, and append to them notes, in 
which are collected subsequent decis- 
ions bearing on the points reported in 
the text, and in which doctrines, having 
some obvious connection with them, are 
occasionally discussed. We cordially 
recommend this book to the profession. 
It is not one of those hasty and crude 
compilations, put forth with such fatal 
facility and frequency by many of his 
competitors at the bar. It affords evi- 
dent marks of long and patient thought, 
and industrious research.”’ We may 
add that it has, indisputably, this merit, 
at least, and not a common merit — it 
is the only book of its kind. 

A new and improved edition having 
been lately published in London and 
well received there, the Philadelphia 


publisher has procured the services of 


the two gentlemen of that bar whose 
names appear in the title page, to make 
the work the same thing to American 
lawyers or students which it has been 
to the same persons in England. Mr. 
I[are and Mr. Wallace deserve the same 
praise which the Observer gave to the 
English editor, for their work certain- 
ly shows marks ‘‘ of long and patient 
thought and industrious research.’’ 
They hardly give themselves sufficient 
credit in speaking of their labor as the 
appending of ‘‘additional notes with 
references to American decisions ;”’ for 
they have, indeed, in most cases, ap- 
pended a short essay upon the subject 
inatter of the decisions ; and, not con- 
tenting themselves with ** references to 
the American decisions,” have given us 
abstracts of the decisions themselves, 
with the language of the courts, and 
have collected and compared decisions, 
offered suggestions to reconcile appa- 
rent conflicts, pointed out developments 
of principles, and shown the rise and 
progress of distinctions, qualifications 
and exceptions, 

Mr. Smith has wisely taken, and our 
Philadelphia brethren have followed the 
chronological order ; for itis a true say- 
ing that in ‘looking up” law you 
should begin with the latest case, but 
in the course of reflection and argument 
you should begin with the earliest. As 
an instance of what the student may 
expect to find in this work, we take at 
random, the well-known case of Wain 
v. Warlters. Beginning with the earli- 
est traces of the principle, the editor 
takes up the case of Birkmyr v. Darnell, 
(or Bour Kamire v. Darnell, as it is 
styled in Mod. Cases) gives us the term 
and year of its decision, the book and 
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page in which it is reported, the mar- 
ginal note, and the whole report in the 
book, verbatim. Then, if the decision 
has been elsewhere reported, as is often 
the case in England, we are referred to 
such places, and if there is any differ- 
ence in the language of the reports, the 
difference is pointed out. ‘Then the 
editor gives us a short commentary upon 
the principle decided in the case. Then, 
with a logical division of the subject, he 
carries us, in chronological order, along 
the current of authorities, recognizing, 
doubting, qualifying and limiting the 
doctrine of the original decision, down 
to the latest reports. For instance, 
Forth v. Stantor requires that the lia- 
bility of the person for whom the de- 
fendant has undertaken to answer, shall 
itself continue; and Goodwin v. Chace, 
and others, are instances where that was 
not the ease. The next difficulty that 
arises is as to whether the considera- 
tion must appear in writing, as part of 
the agreement. ‘This brings up, in its 
order, the case of Wain v. Warlters, 
which is made the ‘ leading case.” The 
fullest report of this case is given, and 
all references which have been made 
to it in other decisions. Its principles 
are commented upon, and we are led 
through the course of subsequent de- 
cisions upon the same point. First, we 
have the doubts which were thrown oft 
as to its soundness, then its full and 
solemn recognition in Saunders v. Wake- 


field. lt then being established that the 


consideration must appear in writing, 
questions arise as to how it must appear. 
This brings us to the liberal construc- 
tion of the rule in Hawes v, Armstrong, 
James v. Williams, and Stapp v. Sill, al- 
lowing it to be sufficient if the considera- 
tion can be gathered by a fair intendment 
from the whole tenor of the writing. 
Then come the cases showing that it 
matters not out of how many different 
papers the agreement is to be collected, 
so long as they can be sufficiently con- 
nected in sense. Next we have the 
decisions to the effect that such papers 
must refer to one another, and are not 
to be connected by parol evidence alone, 
led off by Boydell v. Drummond. The 
same course is pursued in the question 
as to how the signature of the party to 
be charged must appear, and all other 
points fairiy arising out of the original 
decision. 
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Now the American editors take up 
the chain and give us the American de- 
cisions upon the same points as the 
English decisions, and upon any new 
points in the way vf developing, ex- 
tending, limiting or qualifying the ori- 
ginal doctrine. And in doing this, we 
observe that the careful editors have not 
only followed a chronological order, but 
have given us the course of decisions 
in each state of the union separately ; 
so that we have, at a glance, all the 
Massachusetts authorities bearing at all 
upon Wain v. Warlters, from Josselyn 
v. Ames to Stone v. Symmes, and Nelson 
v. Boynton, in the 3d of Metealf. 

Iu selecting Wain v. Warlters as a 
specimen of the modus operandi of the 
Aimerican and English editors, we have 
done it purely by accident, and not as 
being a particularly favorable instance. 
But from this the student and practi- 
tioner may see how thoroughly and 
pleasantly he is enabled to get the his- 
tory of a doctrine or principle, with its 
ramifyings of extensions and distine- 
tions, and to trace the life of the origi- 
nal doctrine in all the branches, leaves 
and fibres. In fact, the original ‘ leading 
case ’ becomes the s¢zrps, the John Stiles, 
Propositus, of the family, and all the 
connections and relationships are trace- 
able, the whole bloods, half bloods, 
direct and collateral, the illegitimates 
are cast off, and those divorced who 
have been improperly joined together. 

This work cannot fail to be useful to 
the practitioner, and we submit to any 
lawyer of experience whether a full 
brief which he would desire to have made 
for him in a case before the supreme 
court in bane, involving the construe- 
tions and modifications of a leading doe- 
trine, would not take very much the 
same form into which these editors have 
thrown their labors. ‘The student may 
perhaps derive yet more benefit from it 
than the practitioner. ‘There is doubt- 
less an evil attending upon the too ex- 
clusive use, by students, of text-books 
and commentaries ; and they are recom- 
mended to read the reports; but the 
following of this advice is often ‘* bad 
for multifariousness,’’ and leads to con- 
fused and desultory reading. But let a 
student who has been through the chief 
commentaries, and Stephen's Pleadings, 
take up such a case as Coggs v. Bar- 
nard, or The Six Carpenters’ Case, or 
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Chandelor v. Lopus, and follow it down 
in the manner this book will enable 
him to do, and we hardly know a mode 
of collateral study likely to give him an 
equal insight into the working out of 
genuine common law principles in the 
genuine common law manner. 

We hope and can hardly doubt that 
the enterprising and accomplished young 
associates will have the double success 
of conferring 2 benefit upon their breth- 
ren and gaining new reputation for 
themselves. 


ArGcuMeNT or Daniet WeLLs, Esq. on 
tHe Trian or Witutam Wyman, aT 
Lowe.tt, Novemser, 1843, ON AN 
INDICTMENT AGAINST HIMSELF AND 
oTHERS FOR EMBEZZLEMENT OF THE 
Funxos or THe Pua@nix Bank, 
Cuar.Lestown, Mass. Before Hon. 
Cuarues Auuen, Judge of the C. C. 
Pleas. Greenfield, Mass.: Printed 
by A. Phelps, 1844. 


It is seldom that we have time or in- 
clination to examine the arguments of 
counsel when printed separately from a 
report of the whole case; but having 
already given a review of the trial of 
William Wyman, (6 Law Rep. 385,) 
we were curious to see whether the ar- 
gument of Mr. Wells, when calmly ex- 
amined after the excitement of the trial 
had subsided, would justify the praise 
which was awarded to it at the time. 
We have accordingly read his address 
to the jury with some care, and do not 
hesitate to say that it is worthy of all 
the commendation which it has received. 
In our judgment, it is one of the ablest 
and dest managed arguments that has 
been made by a prosecuting officer in 
Massachusetts for many years. It is 
throughout high-toned, manly and dig- 
nified; with no exhibition of undue 
feeling, with no attempt at display, and 
without a particle of that feeble ambi- 
tion sometimes displayed by counsel for 
the government, to obtain a conviction 
at all events. At the same time the de- 
fendant is pursued with an energy and 
zeal, that exhibit a great familiarity with 
criminal procedure, and a determination 
to perform a painful duty. There are 
many remarks elicited in the course of 
the discussion, which are of general ap- 
plication, and which we should be glad 
to extract for the benefit of our readers. 





NEW BOOKS. 


Witness the admirable statement on 
page 8, respecting the attempt of an 
advocate to throw his personal opinion 
and character into a cause; also, the 
ingenious distinction taken on page 12, 
as to the weight which the jury ought 
to give the evidence. See also the re- 
marks on page 14, as to the encourage- 
ment to lawless violence, by the neglect 
or inefficiency ofthe regularly organized 
tribunals. We have also been struck 
with the happy turn given on page 32, 
to Mr. Webster's illustration drawn 
from Scripture. ‘The discussion upon 
the right of juries to pass upon the law 
is well sustained, and although we are 
not ready to assent to all the proposi- 
tions of the learned counsel, we admire 
the consistency which led him to ad- 
dress his remarks on: the law to the 
judge, as the proper source from which 
the jury should receive the law. 

‘The examination of the facts, and of 
the law as applicable to the facts, is 
clear and satisfactory, and the argument 
upon the law of embezzlement is worthy 
of Mr. Wells’s reputation. But as we 
have formerly given the story of this 
case, and as the law is hereafter to be 
settled by our highest judicial tribunal, 
we forbear any further comments at 
present. We have only to remark, in 
conclusion, that some of the expressions 
in this argument are open to criticism, 
The peculiar use of the word claim will 
disturb the able critic who wrote the 
notice of Mr. Pickering’s 20th volume, 
in a former number of our journal, (vol. 
ii. p. 59); and a stranger, on first read- 
ing the utle page of the pamphlet before 
us, might suppose that the learned 
cowisel ‘* himself’? was under indict- 
ment. 


Concorp Rartroap v. Greetry : Now 
PENDING IN THE Supertor Court or 
New Hampsuire. 


This is the title of a pamphlet ad- 
dressed to the stockholders of the Con- 
cord Railroad, which contains the argu- 
ment of Mr. Upham before the superior 
court of New een oy on the ques- 
tion of the constitutionality of the char- 
ter of the Concord railroad. If we sup- 
posed that any sound lawyer enter- 
tained a doubt upon the great question 
involved in this case, we would publish 
this able argument at length. 
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Statutes or Massacuuserts. We 
have received from the State Printers a 
handsome volume of 353 pages, con- 
taining the supplements to the Revised 
Statutes of Massachusetts, passed since 
1836. This work will scarcely need any 
recommendation from us to ensure a 
ready sale in this state, inasmuch as the 
alterations of the laws are so frequent 
that such a volume seems indispensable 
to practitioners, We are glad to find, 
that the work is well got up in every 
respect. It is composed principally of 
the supplements which have been pub- 
lished by Messrs. Dutton & Wentworth 
every year as soon after the rising of 
the general court as was practicable. 
These supplements, except the last, have 
been edited by Theron Metcalf, Esq., 
and the residue of the volume by Hon. 
Luther S. Cushing. In addition to the 
general laws, the work contains (1.) the 
constitution of the commonwealth, as re- 
vised by striking out all the annulled 
or obsolete portions, and inserting the 
amendments in the places where they 
belong; (2.) The apportionment of sen- 
ators and representatives under the last 
amendment of the constitution; (3.) Re- 
solves relating to grants of land or mo- 
ney to the officers, &c. of the revolu- 
tion; (4.) Resolves relating to deaf and 
dumb persons; (5.) Resolves relating to 
the imprisonment of citizens of this state 
in other states; (6.) Resolves relating 
to school district. libraries. There is 
also a table of references connecting the 
several chapters and sections of the re- 
vised statutes with the laws contained 
in this volume. The preparation of this 
must have cost much care and labor, 
and it will be highly useful to those 
who have occasion to consult the stat- 
utes. We notice inthis table the follow- 
ing errors and omissions (we are surpris- 
ed there are so few) which we insert 





here for the convenience of our readers. 

Under chap. 32, * sect. 32,’° should 
be ** sect. 37."? Under chap. 35, for 
** 1836, chap. 263, p. 11,” read “1839, 
chap. 53, p. 115.°" Under chap. 36, in- 
sert ** 1836, chap. 263, p. 11,’’ and strike 
out ** 1839, chap. 53, p. 11537" also in- 
sert * 1841, chap. 117, p. 198."") Under 
chap. 37, insert ** 1844, chap. 82, p. 267.” 
Under chap. 60, insert ** 1839, chap. 96. 
p- 124." Under chap. 75, sect. 17, for 
**chap. 157,’ read ** chap. 159.’" Un- 
der chap. 76, insert ** 1841, chap. 20, p. 
184 ;”’ also under the same chapter, in- 
sert ** sect. 31,°’ and under it, ** 1844, 
chap. 129, p. 293.°" Under chap. 90, 
sect. 110, &c., insert ** 1844, chap. 154, 
p- 303.”’ Under chap. 97, insert ** sect. 
63,’’ and under it, ** 1837, chap. 198, p. 
37." Under chap. 107, sect. 40, insert 
** 1344, chap. 148, sect. 7, p. 297." Un- 
der chap. 122, sect. 6, for ‘* chap. 297,”’ 
read ‘* chap. 277." Under chap. 125, 
sect. 13, the stat. 1840, chap. 80. p. 165 
should be referred to the chapter gen- 
erally, and not to sect. 13. Underchap. 
143, insert ** 1843, chap. 22, p. 254.”’ 
Under the same chapter, insert ‘* sect. 
27,’’ and under it, ** 1839, chap. 156, 
p- 140." Under chap. 144, sect. &, in- 
sert ** 1837, chap, 205, p. 42.” Under 
Act of Amendment, insert ** sect. 16, 
17,’’ and under the same, ‘* 1843, chap. 
80, p. 266.” 

We regard this volume with a good 
deal of interest, and not a little surprise. 
Having taken pains to examine the 
statute laws as they were published 
from year to year — the annual spawn 
of the general court — we have not been 
unmindful of the hacking and hewing 
propensity of our law-makers. But 
when all the recent laws are collected 
in a volume the result is positively ap- 
palling. Itis less than ten years since 
the whole statute law of this common- 
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wealth was carefully revised. The 
commissioners were men of eminence, 
and the work was faithfully done. 
The whole was then thrown before the 
senators and representatives, all of whom 
had a finger in the pie. The Revised 
Statutes were then sent forth, as fair 
and perfeet, we sincerely believe, as any 
work of a like kind is likely to be made 
in our state. What then is the result! 
In many, perhaps most respects, good 
undoubtedly. But as clearly not un- 
mixed good, inasmuch as a large pro- 
portion of the law questions which have 
since come before the supreme court 
have hinged upon statute alterations. 
Then, if we may judge from the new 
laws, or old laws newly vamped up 
every year, we are no better off than 
we were before the Revised Statutes 
were adopted. Will it be believed, by 
sober citizens, that there have been 
four hundred and thirty-six alterations 
of the Revised Statutes?’ And there 
are now in the hands of the secretary 
of state the reports of the commission- 
ers on the criminal law, which we 
suppose will be placed before the gen- 
eral court this winter. The legisla- 
ture will assemble about the time our 
present number sees the light; we 
wish them joy of the work before 
them. When they have made a 
criminal code, and in less than ten 
years there are more than four hundred 
alterations, to say nothing of the jails 
being filled with convicted criminals, 
hung up upon legal doubts as to the 
meaning of new statutes ;— when all 
this comes to pass, we believe the 
bench, the bar and the whole people 
will exclaim with us, Lheu! jam satis! 





















Wotch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding, 
for in this pu lding is not commoniy put one thing alone, but 
one thing with other things put together. — Littleton, § 287, 
176 a. 


It has often occurred to us that full reports 
of cases at nisi prius would be useful ocea- 
sionally, especially to young practitioners and 
students at law, inasmuch as decisions are 
often made and points ruled, which are never 
carried further, and of which no record is 
made. Reports of this sort may also be 


trying causes indifferent parts of the country, 
and in the various courts, and also as exhibit- 
ing the mental calibre of those engaged in the 


interesting as exhibiting the precise mode of 
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trial, and the actual relations existing he- 
tween the bench and the bar. In the pre- 
sent number, page 412, we have made the 
experiment of publishing such a report of an 
interesting case, which involved a curious 
voint of law, and a singular state of facts. 
Ve believe our report contains nearly every 
thing that was said and done, although we 
ought to state that it has not had the advan- 
— of a revision by any one engaged in the 
trial. 


A vote has been recently taken in Maine, 
respecting the famous Town Court Bill, 
which was referred to the people. Itis a 
gratifying fact that the bill has been adopted 
in only one county (Waldo) and that the 
majority against it throughout the state is 
very large. As we understand it, the bill is 
to be in force in Waldo county alone. Some 
of the ablest lawyers in the state are found 
in that region, and we congratu.ate them 
upon the pleasant prospect before them, for 
as itis an ill wind that blows nobody good, 
so we esteem a law like the one referred to, 
as money in the pockets of respectable prac- 
tioners, Wherever itis in operation. All ex- 
perience shows that business will always 
find its way to those who are able to do it 
properly, and however cheaply causes may 
be botched up by unskilful cobblers, the 
whole operation only renders new shoes by 
good workmen more desirable, and also more 
expensive, 


We are glad to learn that, notwithstanding 
the absurd laws in New Hampshire respect- 
ing the admission of every body to practise 
law, the bar, at least in soine of the counties, 
have kept up the former organization, and 
will admit no one to the old fashioned privi- 
leges unless he has passed the required pe- 
riod of study. ‘This must necessarily afford 
some check in preventing incompetent per- 
sous from entering the profession, and is sure- 
ly a better state of things in that particular 
than exists in Massachusetts; for although 
students must be examined here for admis- 
sion, yet as it seems to have been decided 
that one may apply to every judge in the 
commonwealth seriatim, a persevering appli- 
cant is pretty sure of being admitted on his 
own terms and at his ewn time. The para- 
ble of the poor widow and the unjust judge 
was never more applicable than at the present 
tune. 


A singular error occurred on page 398 of 
our last number, which we trust our readers 
will attribute to anything rather than igno- 
rance of the simple rules of English Gram- 
mar. 


Bishop Burnet, in his life of Sir Matthew 
Hale, says: He set himself much to the study 
of the Roman law ; and though he liked the 
way of judicature in England, by juries, much 
better than that of the civil law, where so 
much was trusted to the judge; yet he often 
said, that the true grounds and reasons of 
law were so well delivered in the digests, that 
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a man could never understand law as a 
science so well as by seeking it there ; and 
therefore lamented much that it was so little 
studied in England. 


In the trial of Colonel Bayard (14 State 
Trials) itis stated that © the Solicitor General 
moved that the court might be adjourned till 
to-morrow morning, the king’s evidence being 
disguised with drink, which was granted.” 


The largest damages for slander that we 
have ever heard of, were awarded in the 
reign of Charles Il., against Thomas Pilk- 
ington, Sherifi of London, for slander of the 
Duke of York. Damages £100,000. Report- 
ed in 9 State Trials, 176. 


Obituarn Notice. 


Diep, at his mansion house in Bedford 
street, Boston, on Sunday morning, Decem- 
ber 8, the Hon. Wittiam Prescott, in his 
eighty-third year. 

He was born at Peperell, in Massachu- 
setts, August 19,1762. His ancestors, who 
emigrated to New England about 1640, were 
from an early period concerned in the affairs 
of the colony. His grandfather, the year of 
his death, 1738, was appointed the agent of 
Massachusetts to the court of Great Britain, 
but did not assume the oflice. His father, 
Colonel William Prescott, commanded at 
the battle of Bunker Hill. Mr. Prescott 
was graduated at Harvard College in 1783. 
After he had received his academic educa- 
tion he determined to depend on his own ex- 
ertions solely for support; and before he 
received his degree at college, he began 
gladly to earn his own bread, first in a 
school at Brooklyn in Cennecticut, and af- 
terwards at Beverly, in Massachusetts. Dur- 
ing the same period he received an invitation 
to become a member of General Washing- 
ton’s family, where, while he could have 
yursued his studies in the law, he would 
nee been employed as an instructer of 
General Washington’s nephew; but he de- 
clined the offer, though a tempting one, in 
consequence of his previous engagements. 
At Beverly he taught school two years. 
There, too, he studied his profession with 
Mr. Dane, the distinguished lawyer and 
founder of the Law Professorship in Harvard 
College; and there, from 1787 to 1789, he 
began its practice with success, He soon 
removed to Salem. and while residing there 
was married to a daughter of Mr. Hickling, 
consul of the United States in the island of 
St. Michaels, who has survived him, and by 
whom he had seven children. Although not 
entirely out of party life, he devoted himself 
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The question in relation to capital punish- 
ment, was submitted to the people of New 
Hampshire at the late election, and resulted 
in a vote in favor of that mode of punishinent 
by a large majority. 


The people of Maine have voted to have 
summer sessions of the Levislature hereafter. 


Isaae O. Barnes, ae has been appointed 
United States Marshal for Massachusetts, 
in place of Solomon Lincoln, Esq. 


Those persons who send communications 
to this journal must also send their names 
to the editor. 


A review of the trial of Abner Rogers is 
prepared, 


almost exclusively to his profession, in which 
he had attained so high a rank, that, in 1805, 
he was offered a seat on the bench of the 
supreme court of Massachusetts, and again 
in 1813, but he declined the office. In 1803, 
he ruptured a blood vessel, and, in order to 
enter into a line ef business less laborious 
than that in Essex county, he removed to 
Boston, where his professional income at 
once was very large. From 1809 he served 
several years in the council under Governor 
Gore and Governor Strong; and enjoyed all 
their confidence, as they enjoyed all his. In 
1814, he was elected by the general court one 
of the delegates of Massachusetts, to the 
convention which met in December of that 
year, at Hartford, to consider the unhappy 
condition of the New England States. th 
1818, he was appointed judge of the court of 
common pleas for the county of Suffolk ; 
an office which he thought be could hold in 
such a way as to facilitate his retirement 
from the practice of his profession. But it 
proved more onerous than he had antici- 
pated, and at the end of a year he resigned 
it. After this, he held no public place of 
importance tll he was sent as a Delegate 
from Boston to the convention of 1820-21, 
for revising the constitution of Massachu- 
setts. 

Mr. Prescott continued at the bar till 
1828; making, in all, ahove forty years of 
service to the law. During more than half 
that time, his practice was as extensive, as 
honorable, and as successful as that of any 
member of the profession in Massachusetts, 
In the autumn of 1843 he had a slight attack 
of paralysis. He recovered from it, however, 
easily and soon. For a few days before his 
death he was again slightly incommoded ; 
not, as before, in the head, but rather in the 
region of the heart, and in such a form that 
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it excited no particular alarm. As late as 
Saturday evening no change in his appear- 
ance was noticed, when he retired to rest; 
nor is it probable that he felt any change in 
himself, when be rose on Sunday morning. 
At any rate he went, as usual, directly to his 
library. But he had hardly reached it, 
when he perceived that the messenger of 
death was at his side. He therefore de- 
sired the faithful attendant, who had, for 
many years, been attached to his person, not 
to leave him; and, in a few moments after- 
wards, surrounded by the family he so much 
loved, in the full possession of his faculties, 
and with a peaceful trust in his Maker and 
in the blessedness ofa future life, he expired 
without a struggle. 

Mr. Prescott has left two children, a son 
and daughter. The first is the distinguished 
historian; the second is the wife of the Hon. 
Franklin Dexter, the district attorney of the 
United States, for Massachusetts. 

When the death of Mr. Prescott was an- 
nounced, a meeting of the bar of Suffolk was 
held, at winch the Hon. Jeremiah Mason 
presided, and William H. Gardiner, Esq. 
was appointed secretary. Appropriate rese- 
lutions were offered by Hon. Daniel Web- 
ster, who subsequently announced the death 
of Mr. Prescott to the supreme court in the 
following terms : 

May it please your Honors : 1 rise to per- 
form a duty, of a kind new to me here, and 
as sad as it is new. I rise, in behalf of the 
bar of the county of Suffolk, to communicate 
to the court its proceedings, on a late mourn- 
ful occurrence. The oldest member of that 
bar is now no more. William Prescott has 
departed this life. He died suddenly, at his 
own house, and in the bosom of his family, on 
Sunday morning, the sth instant, without 
pain, and without loss of faculties, or mental 
aberration, at the age of 82 years. The ob- 
jects on which his eyes were fixed for the last 
time, before they should be closed to open no 
more, were the objects nearest and dearest to 
his affections and his heart. This must have 
been as he could have wished. He could not 
but have prayed that, with a body unracked 
by pain, an unclouded mind, and a periect 
consciousness, he might enjoy this, as his 
last earthly vision. Not unmindtul of the 
approach of that change, which was to call 
him to another state of being, he met the 
moment when at last it came, with serenity, 
and submitted himself to the will of his Cre- 
ator, with cheerfulness and trust. 

Mr. Prescott retired from the practice of 
the bar, in 1828; and it will not be thought 
in any degree unjust to others, to say that at 
the moment of his retirement, he stood at its 
head, for legal learning and attainment. Al- 
though thus withdrawn, for several years, 
from the active scenes of his profession, yet, 
having constantly cherished a warm interest 
for its character and usefulness, and derived 
pleasure, as great and as sincere, as those 
felt who were younger, from every evidence 
of the advancement of the noble science of 
jurisprudence, his brethren of the bar could 
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not but feel the magnitude of the loss, which 
they have sustained by his death ; nor could 
they withhold the tender of a sincere and 
affectionate tribute to his character. Others 
know and will record his worth, in other re- 
lations of life. We contemplate him, on this 
occasion, only as he stood, for a long time, 
among us, as a lawyer and an advocate, and 
for a short period sat before us a judge. 

Assembled in full meeting yesterday, the 
bar of Suffolk unanimously adopted these 
resolutions: 

“* Resolved, That the members of this bar 
have heard, with sincere sorrow, of a recent 
mournful event, which strikes from the head 
of their roll, a name which they had long 
been accustomed to venerate, 

- Resolved, That the late William Pres- 
cott, whose sudden decease, at a good old 
age, calls forth this tribute of respect, pre- 
sented to his associates, throughout a long 
life, whether at the bar, or on the bench, or 
in the dignified retirement of his later years, 
such an eminent example of modest talent, 
substantial Jearning, and unpretending wis- 
dom, with affable manners, strong. social 
affections, absolute fidelity in every relation 
of life, and probity beyond the slightest sus- 
vicion of reproach, as rarely adorns even the 
fighest walks of professional excellence. 
Concerning whom may it be more appropri- 
ately asked than of him, 

Cui Puder, et Justitie soror 


Incorrupta Fides, nudaque Veritas, 
Quando ullum invenient parem? 





* Resolved, That the members of this bar 
will long cherish the memory of the charac- 
ter of their deceased brother, as an honor to 
his profession, a model to themselves, and an 
example of virtue aid excellence to all. 

* Resolved there fore, That the members of 
this Bar tender their respectful sympathies 
to the family of the deceased, and respectfully 
ask permission to attend the funeral of their 
late oldest associate. 

* Resolved, ‘Vhat the President and Secre- 
tary of this meeting, be requested to present 
to the family a certified copy of these pro- 
ceedings. 

“ Resolved, That the same officers also 
cause the proceedings of this meeting to he 
communicated to the Honorable the Justices 
of the Supreme Judicial Court, now in ses- 
sion.” 

In the necessary absence of our learned 
brother, the President of the meeting, and at 
his request and that of the Secretary, | now 
communicate those proceedings to the Justi- 
ces of the Supreme Judicial Court of Massa- 
chusetts here sitting; and respectfully beg 
leave to say, that it would gratify the feelings 
of the members of the Bar, if the Court 
would relieve them from their attendance on 
their duties’ before it to day, that they may 
all have an opportunity of following the re- 
mains of their seen brother to the tomb. 

To this address, Chief Justice Shaw re- 
plied in some eloquent and feeling remarks, 
and the court was immediately adjourned. 
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